THE CHILDREN'S ACT

ARRANGEMENT OF SECTIONS

SECTIONS TITLE

FART 1
PRELIMINARY PROVISIONS

1. Short title and commencement.
2. Application.

FART 11
BEST INTERESTS AND RIGHTS OF A CHILD

3. Bestinteres of the child.

4. Determination of best interests of the child.

5. Child participation and views expressed.

6. MNon-discrimination.

7. Right to name and nationality.

8, Rightto Registration of Birth.

9. Rightto live with parents.

10. Right to be provided with centain conditions of living.

11. Children with disabilitics.



15.

16.

17.

19.

20,
21,
12,
23.
24,

25,

Parental duty and responsibilities.
Right 1o parental property.
Protection from torture and degrading treatment.
Abuse of children.
Penalty for contraven-tion.
General duties of child.

PART 111

CHILDREN'S COURT

Establishment jurisdiction and powers of Children's
Court and appeal.

PART 1V

CARE AND PROTECTION OF A CHILD

Meaning of child care and protection and grounds
for care orders,

Duty to report infringement of child’s rights.
Actions to be taken by welfare officer.
Emergency protection order.

Supervision order.

Care order.

Prohibition order.



26.  Additional orders.

27.  Social investigation report.

28 Duties of Welfare Officer.

29, Home visit

30. Discharge of orders.

3. Power of the court to order contribution,

32 Parental reponsibility of officer responsible of
residential establishment or foster parent.

33, Nopublication of information or photograph of
a child.

34.  Regulations for care and protection of children.
PART V¥
CHILDREN IN CONFLICT WITH THE LAW
35, Ageofcriminal responsibility.
i6, Determination of age.
< 37 Arrest
38. Informing persons of arrest of child.

39, Diversion by police cautioning and bail of children
apprehended by the police.

40.  Custody of children not discharged on bail after
apprehension,

iii



4],
42,
43.

4.

45,
46.

47.

45,
449,

50.

51.
52,

53,

54,

Assessment of child offenders.
Diversion of matters involving less serious offences.
Procedure in Children's Coun.

Separation or joinder of proceedings and transfer of
children to Children’s Court,

Bail of children by the court.
Accused to be asked to show cause.

Methods of dealing with children charged with

offences.
Prohibition on publication of information.
Child witnesses.

Provisions in case of a child failing to observe
directions or conditions of order,

Children’s Court to dispose of case without delay.
Expungement of criminal records.

Involving children in crime to be regarded as
aggravating circumstances.

Regulations,

PART VI

PARENTAGE, CUSTODY, GUARDIANSHIP, ACCESS

a3,

AND MAINTENANCE

Application for parentage.



36.

¥

58.

39,

6l

6.

63,

65,

67,

g

70.

71

72,

Evidence of parentage.
Medical Test.
Custody.
Guardianship.
Access,
Considerations for custody, guardianship or access.
Unlawful removal of the child.
Duty 1o maintain a child.
Application for maintenance order.
Maintenance order against alleged biological father.
Consideration in maintenance orders.
Request for social investigation report.
Expiration of maintenance order.
Failure to comply with maintenance order.
Child’s rights where parents separate.
Offences under section 69.

PART VIl

FOSTER PARENT CARE

Persons who may foster.



73.

74,

[ 5
76,
77.
78,
79,
B0,
Bl.
B2,
83.
84,
BS.
B6.
B7.

BE,

Considerations for foster parent.
Regulations or foster care.
PART VIII

KAFALAH AND ADOFPTION
Kafalah and safeguards.
Consent of parents and guardians.
Application for adoption,
Consent of parents and guardians,
Other consent.
Conditions for adoption order.
Adoption placement order.
Knowledge of adoption by child.
Application by non-resident of Zanzibar.
Children previously adopted.
Effect of adoption on parental rights.
Develuation of property on intestacy.

Testamentary disposition.

Supplemtary provisions on intestacy and testamentary

disposition.

vi



89,

90.

gL

912,

93.

94.

95.

Y.

97.

08.

9g,

1 (H,

141,

102,

103,

104,

S| Tty

Adoption order and customary tradition.
Register of Adopted Children,
Amendment of orders and cancellation in registers,
Prohibition of payment and reward for adoption.
Muotice to be given to send a child abroad.
Prohibition of Adoption by foreigners.
Regulations for adoption.
Advertisements prohibited
PART IX
SPECIAL PROTECTION MEASURES
IN RESPECT OF CHILDREN
Child employment.
Child’s right to work.
Prohibition of exploitative labour,
Prohibition of hazardous work.
Right to remuneration.
Prohibition of foreed labour
Application,

Registration of child in industrial undertakings

Vil



105.  Enforcement.
106.  Penalty for contraven-tion,
107.  Vocational training.

108.  Offences relating to licensed premises and the sale
of harmful substances to children,

109.  Child safety at Recreation centres,
110.  Prohibition of sexual exploitation.

FART X

CONSENT TOMEDICAL INTERVENTION
AND HIV-TESTING
111.  Consent of medical intervation and surgical operation.
112. HIV testing.
113.  Counselling before and after HIV-testing.
114.  Information relating to HIV/IDS of the child to be
confidential,
PART XI
APPROVED SCHOOLS

115.  Approved Schools.
116.  Establishment of the Board of Visitors,

117. Functions of the Board

118.  Order accepied by the school,

viil



19, Suspension of Approved school orders.

120.  Power of Officer Responsible to bring child before
a court.

121.  Discharge and transfer from Approved School,
122.  Power to make rules.
PART XII
RESIDENTIAL ESTABLISHMENTS AND
DAY CARE CENTRES
123,  Approval of residention establishments.
124, Monitoring of residention establishments.
125.  Establishment of committees.
126.  Inspection of residential establishments,

127. Admission of children to residential establishments.

128.  Cancellation of the licence for approved residential
establishments,

129,  Application to operate day care centre,
130. Register of day care centres.
131. Inspection of day care centres.

132.  Prohibition of certain person o operate establishments.

133. Offences and Penalties.



134,

PART Xl
MISCELLANEOUS PROVISIONS

Powers of the Minister 1o make Regulations and
by-laws,

Training centres and directives,
Existing operators,

Appeals

Regulations,

Repeals and savings.

FIRST SCHEDULE.

SECOND SCHEDULE

L Ll



Short title
and

ACT NO. 6 OF 2011

1 ASSENT

s

{DR. ALI MOHAMED SHEIN |
PRESIDENT OF ZANZIBAR
AND
CHAIRMAN OF THE REVOLUTIONARY COUNCIL

‘H‘Z. . 2011

AN ACT TO PROVIDE FOR THE RIGHTS AND BEST
INTERESTS OF CHILD; TO PROVIDE FOR

THE ESTABLISHMENT OF CHILDREN'S COURTS; TO

CONSOLIDATE AND EXPAND ON PROVISIONS RELATING
TO THE CARE AND PROTECTION OF VULNERABLE
CHILDREN AND CHILDREN IN CONFLICT WITH THE LAW;
TO PROVIDE FOR PARENTAGE, CUSTODY, GUARDIANSHIP,
ACCESS TO, MAINTENANCE, FOSTER CARE AND
ADOPTION OF CHILDREN; TO PROVIDE FOR SPECIAL
PROTECTION MEASURES IN RESPECT OF CHILDREN; TO
PROVIDE FOR CONSENT TO MEDICAL INTERVENTION IN
RESPECT OF CHILDREN; TO PROVIDE FOR APFROVED
SCHOOLS, RESIDENTIAL ESTABLISHMENTS AND DAY
CARE CENTRES; AND TO PROVIDE FOR MATTERS
INCIDENTAL THERETO

ENACTED by the House of Representatives of Zanzibar,
PART 1
PRELIMINARY PROVISIONS

1. This Act may be cited as the Chikdren's Act, 2011, and shall come
into force on such date as the Minister may, by notice in the Gusette, designate

Commencement.  ang different dutes may be designated for different Parts.



2. Inthis Act, unless the context otherwise requires:

“Adoption” means the legal act of permanently placing a child with
parents other than such child’s biological parents by court order;

“Approved School™ means a school established under section 115
of this Act;

“Care-giver” means any person other than a parent or guardian, who
Lukes primary responsibility for the day-to-day care of a child:

*Child™ means a person below the age of | 8 years;

“Child abuse™ means contravention of the rights of the child which
physical, moral or emotional harm or suffering, or other
cruel or deprading punishment, insults, discrimination. deliberate
neglect, sexual abuse, exploitative labour or any traditional
practice prejudicial 1o health;

“Child development” means the evolving process of change
experienced by achild between birth and maturity, when the
child’s physical, intellectual, spiritual, moral and social abilitics
have reached their full potential;

“Child-headed household™ means the one where there are no adult

carers available and children live on their own, and where an
older child cares for his siblings;

“Child labour” means labour which is exploitative, hazrdous to a

child or forced upon a child as contemplated in sections 99, 100
and 102, of this Act, and which:

(a) by its nature or circumstances is likely to harm the health,
safiety or morals of a child;

(b) s inappropriate for tha child's age; or
(c) places the child's well-being, education, physical or mental
health, or spiritual, moral or social developrment at risk:
but excludes duties performed by achild, in accondance with the evolving
maturity of the child and in the child's best interests and subject to the
child's human rights, to contribute 1o the well-being of his family and
community;



*Child with disabilities” means a child who suffers from permanent,
temporary, impairment or ill-health, whether such impairment or ill-
health is physical, sensory. cognitive, psychological, neurological,
medical or intellectual or a combination of these, which hinders the
child’s full and effective participation on an equal basis with others;
“Child pomography™ means any representation, by whatever means,
ofachild engaged in real or simulated explicit sexual activities or
any representation of the sexual pans of a child for primarily
sexunl purposes;

“Court” means a Children's Coun established under section 18 of
this Act;

“Custody™ means the right of a parent to provide the child with his
main residence and to make day-to-day decisions about his cane

“Day care centre™ means a centre established under Part XII of this
Act where a child is placed under supervision of other persons
while the parents or guardians are at work or engape with other
duties;
“Director” means the Director of Social Welfare or Director of
Women and Children as outlined in the relevant sections;
“Director of Public Prosecution™ means the Director of Public
Prosecution of Zanzibar appointed in accordance with the
Constitution of Zanzibar,

“Daversion” means diversion of a criiminal matier involving a child
accused away from formal count procedures 1o the informal
procedures established under Part V of this Act;

“Family” inrelation to a child, includes any of the following persons;
(a) aparentofthe child;

(b) any other person who has parental responsibilitics and rights
in respect of the child;

ic) agrandparent, brother, sister, uncle, aunt or cousin of the
child; or



(d) any other person with whom the child has developed a
significant relationship, based on psychological or emotional
attachment, which resembles a family relationship;

“Fit and proper person” means a person who is 21 years of age or
older and whao is:

(a) ofhigh moral character, integrity and sound mind who has
experience and knowledge of the rights and welfare of
children;

(b) who is not a relative of the child or children concerned: and

(e} hasbeenapproved by a welfare officer as being able to assisi
children on a voluntary basis, including:
(1) supervising achild under a supervision order, witha view
to promoting his best interests;
(i) providing acaring home for a child who has been refused
bail afer allegedly comminting an offence;

(i) becoming an independent member of the Board of
Inspectors of an Approved School as contemplated in
section 115(2); or

{iv) joining the management commitiee of an approved
:dential establis] ;

“Fosier care” means the temporary or long-term provision of a caring
home by an approved person o a child who, for whatever
reason, canndl be looked afler by his parents or family;

“Government” means the Revolutionary Government of Zanzibar,

“Ciuardian™ means a parent or other person who has guardianship ol
achild;

“Home" means the principle residence of the parent, guardian or
relative who has custody of the child;



“Kafalah" means the commitment to voluntarily take care of the
maintenance, protection and education of the child in the same
way as the biological parenis of the child would do;

“Minister” means the Minister responsible for children affairs;

“Orphan” means a child who has lost one or both parents through
death in accordance with child's faith;

“Parent in relation to a child™ means a woman or & man in respect of
whom parentage has been acknowledged or otherwise
established in terms of Part VIand includes the prospective
adoptive parent of a child, but excludes:

{a) the biological father of a child conceived through the rape
of or incest with the child's mother;

(b) any person who is biologically related to achild by reason
only of being a sperm donor for purposes of anificial
fertilisstion; or ’

{c) aparent whose parental responsibilities and rights in respect
of a child have becn ccased in accordance with the
provisions of this Act;

“Parentage” means extraction from paremis;

“Parental responsibilities and rights” means the resporsibility and nght
|41

{m) have custody of the child, inchuding responsibility for making
decisions relating to the child’s upbringing:

{b) maintain relation with the child;
{c) actasa guardian of the child; and
{d) contrnibute to the maintenance of the child;
“Place of safiety” means any institution, hospital or other suitable place,

the occupier of which is willing to accept the temporary care of
achild;



“Police officer in charge™ means an officer commanding of the police
station;

“Discipline a Child™ means a disciplinary action against a child aiming
at rehabilitating such child as aresult of his ill manner which does
not endanger child's physical or mental health.

“Prescribed” means prescribed by law or regulations;

“Probation officer” means any person appointed as such under the
provisions of the Probation of Offenders Decree;

“Pre-adoption placement™ means the placement of a child in the care
of prospective adoptive parents prior to consideration of an
adoption order;

“Begulations™ means regulations made under this Act;

“Belative”™ means a member of a child's family;

“Residential establishment” means an establishment contemplated in
section 123( 1) of this Act;

“Weltare Officer™ means a person appointed to render social welfare
officers;

“Trafficking™ in relation to a child means the recruitment,
transportation, transfer, harbouring, adoption or receipt of'a child
for the purpose of exploitation within or across the borders of
Zanzibar, and “exploitation” includes, but is not limited to:

(a) prostitution or any form of sexual exploitation;

(b) forced labour or services, prohibited child labour or other
economic exploitation;

(c) slavery or practices similar to slavery, debt bondage or
forced marriage;



(d) servitude; or
{e) the removal of any part of the body.

PART I
BEST INTERESTS AND RIGHTS OF A CHILD

Best 3. This Act shall be interpreted and applied so that in all matters
interests of  conceming the care, protection and well being of the child, the best interests
the child - ofthe child concerned shall be the paramount consideration,

Determina- 4, |n determining the best interests of a child, the following factors

tion of best . . R
e uf shall be taken ino consideration:-

Ty child. (a) the nature of the personal relationship between:
(i) the child and the parents, or any specific parent; and

(i) the child and any other care-giver or person relevant in
those circumstances:

(b) the attitude of the parents, or any specific parent, towards:

(i} the child; and
{ii) theexercise of parental responsibilitics and rights in
respect of the child;

() the capacity of the parenis, or any specific parent, or of any
other care-giver or person, to provide for the needs of the
child, including emotional and intellectual needs;

(d) the likely effect on the child of any changes in the child's
circumstances, including the likely effect on the child as aresuli
of any separation from:

(i) both or either of the parents; or

{ii) any relative, orany other child or any other care-giveror
person, with whom the child has been living;

7



(e)

(U]

(h)
()
)
(k)

M

the practical difficulty and expense of a child having contact
with the parents, or any specific parent, and whether that
difficulty or expense will substantially affect the child's right to
maintain personal relations and direct contact with the parents,
or any specific parent, on a regular basis;

the need for the child:-

(i) toremain in the care of his parent, family and extended
fimily;
(i) tomaintain a connection with his family, extended family,

(i) not to be removed from his place of residence;

the child's age, maturity and stage of development, sex,
background and any other relevant charactenstics of the child;

the child's physical and emotional secunity and his intellectual,
emotional, social and cultural development;

any disability that a child may have;
any chronic illness from which a child may suffer;

the need for a child to be brought up within a stable family
environment and, where this is not possible, in an environment
resembling as closely as possible a caning family environment:

the need to protect the child from any physical or psychological
harm that may be caused by:

(i) subjecting the child to maltreatment, abuse, neglect,
exploitation or degradation or exposing the child o
violence or exploitation or other harmful behaviours;

(ii) exposing the child o maltreatment, abuse, degradation,
ill-reatment, violence or harmful behaviour towards any
other person; or



Child

(i) any family violence involving the child or a family
member of the child:

{m) the appropriate action or decisions which would avoid or
imise fistherlogel or sciristat aesinmlil
1o the child: and

(n) anyother relevant factor.

5. Every child that is of such an age, maturity and stage of

participation development as to be able 1o participate in any matter conceming him, will

and views

M-
discrimina-
tan.

Right 1o
nume and
natbonality.

Right io

of Birth

Right o
live with
parents

have the right to participaie in an appropriate way and views expressed
by the child will be given due consideration.

6.(1) A child shall have a right to live free from any discrimination,

(2} Mo person, authornty, institution or other body shall discriminate
against a child on the grounds of such child's or of his parent's or legal
guardian’s gender, race, colour, language, political or other opinion, age,
religion, marital status, disability, health status, including HIV-status,
custom, ethnic origin, rural or urban background, birth, socio-economic
status, being a refugee or on the grounds of any other status,

7.1} Achild shall. from birth, have a right to a name, and o be
granted a nationality of his parents in accordance with applicable laws.
(2) A person shall not unlawfully deprive a child of the right 1o a
name and nationality.

8.01) Subject to the provisions of the Birth and Death Registration
Act, No, 10 of 2006 every child shall be registered upon birth.

{2) The health authorities and any other relevant person or ageney
shall co-pperate with the Registrar of birth in measures to secure the
registration ofall births.

9.(1) Achild shall be entitled to live with his parents, guardians or
family and to grow up in a caring and peaceful environment.



Right 1o
be
provided
with
certain
conditions
of living.

{2) No child shall be deprived of the right 1o live with his parents,
guardians or family unless it is decided other wise by a Children's Court.

{3) Subject to the provisions of subsections ( 1) and (2) of this section,
where a Children's Count determines that it is in the best interests of a child

1o separate him from his parents, the best substitule care available shall be
provided for the child.

(4) Achild who is separated from his parents shall have the right 1o
maintain personal relations and direct contact with both parents on a regular
basis, except when this is not in the best interests of the child.

10.(1) A child shall have the right to good conditions of living necessary
for his development, mecluding:-
(a) mutritious food;
{b) shelier;
(c) appropriate clothing,
(d) appropriate care and protection, which involves adequate
{e) education, including religious education; and
() sport.

{2) Achild’s parenis, guardian or any other person having custody of
achild have a duty to secure, within their abilities and financial capacities, the
conditions of living set out in subsection { 1) of this section.

{3) The Government may, in accordance with its national conditions,
within its means or in partnership with private institutions, assist parents,
children and other persons having responsibilities of a child in case of need
by providing material assistance and support programmes particularly with
regard to nutrition, clothing, housing, protection and special care.

{4) Achild of 16 years may have the right to relevant information

regarding health care and healthy development, including appropriate
information relating to HIV.



Children
with

Parenal
duty and

ithess,

{3) A person shall not deny a child necessary medical care by reason
of religion or other beliefs.

(6) Achild in respect of whom an offence of a sexual abuse has
allegedly been committed shall have a right to be medically examined
immediately after reporting the alleged commission of such an offence to
the police,

(7) The parent, guardian or care-giver of a child and any other
authority or institution which has a duty or duties towards a child in particular
or children in general shall take all appropriate measures within their means
to suppor the child’s right to participate in play, sports, cultural and antistic
activities and other constructive Ieisure activities which are relevant to his
age.

11.{1) No person, authority, institution or other body shall treat a
child with disabilities in a degrading manner.

{2) Acchild with disabilities shall be entitled to special care and
protection and shall have effective access 1o and receive inclusive and non-
discriminatory education, training, health care services, rehabilitation
services, preparation for employment and recreation opportunities ina
manner conducive o the child achieving the fullest possible social integration
and individual development, ensuring his dignity and promoting his self-
reliance and active participation in the communiiy,

12.(1) Parenis and any other person legally responsible for a child
shall have the duty to secure the child's right 1o life. dignity, respect, leisure,
liberty, health, education, protection, sheller and anything else necessary
for the child’s physical, mental, spiritual, moral and social development.

(2) Every parent or person legally respongible for a child shall
have the duty 10!

{a) ensure that the best interests of the child are his basic
concem at all imes;



{(b) guide and direct the child in the exercise of all of his rights
under this Act or any other statute or treaty, in a manner
consistent with the child’s evolving capacitics;

(c) protect the child from neglect, discrimination, violence,
abuse, exposure to physical and moral hazards and
oppression; and

{d) ensure that in the temporary absence of a parent, the child
shall be cared for by a competent person,

excepl where the parent has surrendered his rights and responsibilities in
accordance with a written law or any acceptable tradition or custom,

(3) Where the biological parents of a child have died, parental
responsibility may be passed on to a relative of either parent or a custodian
by way of court order unless a custodian is provided for in a testamentary
disposition or in accordance with any tradition or custom,

Rightto 13. Subject to section 18(2) of this Act upon a death of a child’s parent,
;'m‘ a child shall not be deprived from the inheritance of his deceased parent.
Protection 14.(1) No child shall be subjected (o violence, woriure, or other cruel,
ol inhuman or degrading punishment or treatment or any cultural or raditional
and practice which dehumanizes or is injurious to his physical and mental well-
degrading being.
Lremtmen.
{2) Without prejudice to the provisions of subsection (1), parents
miary discipline their children in such a manner which shall not amount to injury
to the child's physical and mental well-being.

Abuse of 15, Any person who:
children

{a) having the custody, charge or care of a child ill treats, neglects
or abandons that child or circumcise female child or allows the
child to be assaulted, ill treated, neglected or abandoned ina
manner likely to cause him suffering or injury to physical or
mental health, commits the offence of abuse of children and



shall on conviction be liable 1o imprisonment for a term of
niot less than five years and not exceeding ten vears;

() sexually abuse the child, cause injury to, or loss of, sight or
hearing, or limb or organ of the body or any mental
derangement, commits the offence of abuse of children and
shall on conviction be liable 1o imprisonment for a term of

not less than fifteen ycars,
Penalty 16. Any person who contravenes any provisions of sections 6, 11,13,
:m_m, 14{1) of this Par, commils an offence and shall on conviction be liable 1o

thom. a fine not less than one million shillings and not more than five million shillings
or to imprisonment for a term not less than rwelve months and not exceeding
three years or (o both such fine and imprisonment.

Creneral 17. Subject 1o the provision of this Act, a child shall have the
;d:.:li;.! of  responsibilities to:

{a) work forthe cohesion ol the family, to respect the rights of
his family members and to assist his family members in times
of need;

{(b) serve his community, to respect the rights of all members of
the community and to preserve and strengthen the positive
cultural values of his community in the spirit of tolerance,
dialogue and consultation;

{c) serve hisnation, 1o respect the rights of all other persons and
to preserve and strengthen national solidarity: and

id) contribute to the general moral well-being of society,
{e) respect and abide to all laws of the land.

Provided that due regard shall be given 1o the age, maturity, stage of
development and ability of a child and 1o such limitations as are contained
i this Actl



PART 111
CHILDREN'S COURT

Establish- 18.(1) There is hereby established a Court 1o be known as the Children’s
T Court, in every Region, for purposes of :

jurisdiction
and
powers of
Children's
Court and

appeal.

(a)

(b)

making an order or orders relating to children in need of

care and protection, maintenance of children, custody of and
access 1o children, guardianship and parentage of children
and exercising any other jurisdiction confierred by this Act
or any other law; and

hearing and determining criminal charges against a child for
an offence alleged 1o have been committed before the child
reaches the age of 18 years, other than a charge of murder,
manslaughter, treason or rape.

(2) The provisions of subsection (1) (a) shall not:

(a)

(b}

affiect the jurisdiction ofa Kadhi's Court as set out in section

6 ol the Kadhi’s Courts Act. No.3 of 1985 (o determing

questions of Muslim law relating 1o

(i) personal status;

(i) marringe;

(i) divorce and maintenance; or

(iv) inheritance proceedings, involving children of parents
subscribing to the Islamic religion.

subject to paragraph (a) and further to the provisions of

subsection (4) of this section, if proceedings contemplated

in subsection (1) (a) of this section involve parents of a child

subscribing to the Islamic religion, a suitably qualified person

of such faith appointed by the Chiet Justice may assist the

Children's Court as a member to ensure thai the orders of
such court are consistent with religious considerations.

14



{c)

parents of a child who subscribe 1o the Islamic religion shall
institute proceedings for Orders under subsection 2(a) of
this section in one court of competent jurisdiction only.

(3} The Chief Justice may, by notice in the Gazette:

(a)

(b)

(c)

designate any premises used by a Primary court to be a
Children’s Court; and

Notwithstanding the provisions of subsection (4) of this
section, appoint District Magistrate to enlertain cases
involving children in any District with Court premises if it
deems necessary

give directions relating to the informality of proceedings in
a Children’s Court, including the setting and lay-out of the
court, the attire of court officials or any other measure
designed to contribute to the informality of proceedings in
such court with the aim of putting children appearing in such
courl at ease.

(4) Every Children’s Court shall be presided over by a Regional
Magistrate, as chairperson, who shall sit with at least two other persons,
appointed by the Chief Justice as members, who have special knowledge
or training in child weltare or child psychology or have been actively involved
in health, education or welfare activities pertaining to children.

(5) The Regional Magistrate referred 1o in subsection (4) of this
section may sil alone when hearing and determining criminal charges against
achild in the case of offences listed in Schedule I,

(6) In proceedings referved 1o in subsections (2) (b} and (4) of this
section where the chairperson sits with other members, the judgment or
sentence of the court shall be determined in accordance with the following

PROVISIONS:
{a)

(b)

if the court is unanimous, the judgment or sentence shall
follow the finding of the panel;

ifthe court is not unanimous, the judgment or sentence shall
tollow the finding of the majority of the coun, if any; or

13



() Jutmnmuqmllycﬁﬂﬁod,ﬂw]udgnmormm shall
follow the finding of the chairperson.

{7) Inall proceedings, the Children's Count shall have regard 1o the
best interests of the child concerned.

(8) The proceedings of a Children’s Court shall only be attended by:

(a) the child involved in the matter before the court, his parents
or guardian and any other party in the matter;

(b) the legal representative of a party to the proceedings,
including the legal representative of the child involved in the
proceedings;

{c) aperson who obtained permission to be present from the
magistrate presiding at the proceedings;

{d) aperson performing official duties in connection with the
work of the court or whose presence is necessary for the

proceedings; and
{e) aprobation officer or a welfare officer.

{9) AChildren’s Coun may, in addition to the orders it is empowered
10 make interms of this Act:

(a) grant interdicts and auxiliary reliefin respect of any mater it
may adjudicate upon in terms of this Act;
(b) extend, withdraw, suspend, vary or monitor any of its orders;

(c) impose or vary time deadlines with respect to any of its
orders;

{d) make appropriate orders as 1o costs or compensation in
matters before the court;

{e) orderihe removal of a person from the count after noting the
reason for the removal on the court record;
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(f

(h)

order a welfare officer or any other person to carry out a
further investigation into the circumstances of'a child, and
compile a written report addressing such matters as the
court may require;

order a medical practitioner, psychologist, developmental
or educational practitioner, 1o a child who is the
subject of the proceedings and compile a written report
addressing such matters as the courl may require; and

in accordance with the provisions of the Birth and Death
Registration Act order the Registrar responsible for birth o
issue a birth certificate in respect of a panticular child.

{10) Any party involved ina matier before a Children’s Court may
appeal against any order made or any refusal to make an order, or against
the variation, suspension or rescission of such order of the court to the High

Court.

{11) Every appeal against a conviction, order or senience made or
passed by a Children’s Court under the provisions of this Act shall be made
within 3() days from the daie the conviction, order or sentence was made or

passed.

{12} The High Court may on application admil or refuse an appeal

out of time.

PART IV

CARE AND PROTECTION OF ACHILD

19.(1) Forthe purposes of this Act, a child is vulnerable and in need of
care and protection if that child:

(a)

(b)

{c)

is abandoned or orphaned and has insufficient care or
support;

is enpaged in behaviour that is, oris likely to be, harmful 1o
him or any other person, the parent or guardian or the
person in whose care the child is, is unable or unwilling 10
control that behaviour;

lives or works on the streets or begs for a living;

17



(d)

(e)

()

(8)

(h)
(i

()

(k)

lives in or is exposed to circumstances which may seriously
harm the physical, mental, emotional or social welfare of the
child;

is ina state of physical or mental neglect;

is addicted 1o alcohol or other dependence producing drug
and is withowt any support to obtain treatment for such

dependency;

is below the age of 14 years and is involved in an offence
other than a minor criminal matter,

is an unaccompanied migrant or reluges;

is chronically or terminally ill, including a child affected by or
infected with HIV, and lacks a suitable care-giver;

is being kept in premises which according to the oponion of
the Medical Practitioner are over-crowded, highly unsanitary
or dangerous; or

is being, or is likely 1o be, neplected, malireated or abused,

(2) Achild in the following circumstances may be a child in need of
care and protection and must be refemed for an assessment by welfare officer;

(a)
(b)

()
(d)

(e

achild who is a victim of child labour;

achild inachild headed household, including the head of
such household;

achild who is a victim of child-trafficking:

a child whose parent has been imprisoned and who lacks a

achild who has been the victim of a serious crime against
himself' the child’s person, which includes mpe, sexual assault,
assault with the intent to cause serious bodily harm,
kidnapping, abduction or attempled murder;

1%
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{h)

()

ij)

(k)

a child who is engaged in commercial sex work or has
been subjected to any form of sexual exploitation;

a child who may be ai risk if allowed 1o remain in the
custody of the parent, guardian or the person in whose
care the child is, as there is reason 1o believe that he or
she will live in or be exposed to circumstances which may
seriously harm the physical, mental or social welfare of
the child;

achild living in a violent family environment, including a
child named in a protection order issued by a court;
achild whose parent, guardian or care-giver unreasonably
withholds consent to necessary medical or therapeutic
intervention;

a child with multiple or repeated sexually transmitted
infections; and

any child reasonably suspected of falling under subsection
(1) of this section.

20.(1) Any person who performs professional or official dutics with
respect to children, including, but not limited 10, a school or madrassa
teacher, doctor or medical officer, pharmacist. school counsellor, nurse,
physiotherapisi, cccupational therapist, traditional health practitioner, legal
practitioner, any officer in the Government responsible for women and
children’s affairs, military or security officer, religious leader and a member
of staffat a pre-school facility, place of safety, place of care or children's
home, who has a reasonable belief that a child's rights are being significantly
infringed, including abuse of the child or because the child’s parent or
custodian is able to, but refuses or neglects to, provide the child with the
conditions of living set out in section 10 of this Act, has the duty 10 report
the matter 1o the following:

(@)
(b)

Director of Social Welfare;
Welfare Officer;
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ic) Police station: or
{d) Sheha

{2) Ifa repont under subsection (1) of this section has been made 1o
a police station or a Sheha, such police station or Sheha shall forthwith notify
the relevant welfare officer of such report in the prescribed form within 24
hours of receipt of the repor.

(3) Any person, other than a person referred to in subsection (| ) of
this section, including another child, who reasonably believes that a child is or
may be in need of care or protection, may report that belief 1o any person
mentioned in subsection { | )of this section.

(4} Aperson who makes a report under subsection (1) or (3) of this
section shall be entitled to have his identity kept confidential if the report is
made in good faith, unless the interests of justice require otherwise, and is not
subject w civil liability for producing or making any report required or permitted
in terms of this section, except if the person produces or makes the repon or
provides information knowing it to be false or misleading.

(5} Any person who fails to comply with subsection (1) of this section
shall be subject to the disciplinary measures in accordance with their
professional codes of conduct.

21.(1) The welfare officer shall, within 14 days upon receiving a repon
made under section 20 of this Act, conduct or cause risk assessment 1o be
conducted or the child who is the subject of the report, in the prescribed
manner, and may sumimon the person against whom the report was made 1o
discuss the matter and require the person to ake, or not lake, specified
actions in order o secure the best interest of the child.

(2} Ifafter an assessment in terms of subsection { 1) of this section:-

{a) the wellare officer has reason 10 believe that the child
concerned is in need of immediate protective services or
protection which will not be secured otherwise than by
intervention of the court; or



{b) ifthe person against whom the report was made fails or
refuses to comply with any requirements as may be set by
the welfare officer within the time period stipulated by
such officer,

shall, without delay and after requesting the Registrar of the Children's Count
to notify, in the prescribed manner, the child’s parent, parents, legal guardian
or any other person identified by such officer as someone with an interest in
the matter, refer the matter to the Children’s Court for an inguiry into the
matter and such court may in respect of such proceedings:

(i) give any relief or order comemplated in this Act,
whether based upon arecommendation of the district
social worker or not; and

(i) in the case of'a parent, in addition to the relicf orders
given, order the parent to exercise proper care and
guardianship by signing an undertaking in the
prescribed form to provide the child with such
requirements as may be determined by the court,

(3) A welfare officer may upon the consent of a parent or legal
guardian, provide a child considered to be in need of care and protection
or cause such child to be provided with anything necessary 1o safeguard
the child’s best interests, including:

(a) advice and counselling;

(b) sccommodation in a foster home or institution, with the
consent of the child's parent or guardian;

(e) medical care, which may involve mental health care;

(d) disability mids; and

{e) education ortraining,

{4) Awelfare officer shall, if he or she has reason to believe, after
an assessment of the risk to a child alleged 1o be in need of care and
protection, that an offence in relation to the abuse, maltreatment or neglect
of such child has been committed, forthwith report such alleged offence 1o
an officer in charge of a police station for investigation.

21



(5) In the event that a matter involving & child in need of care and
protection is referred to the Children's Court, the welfare officer shall compile
a social investigation report contemplated in section 27 of this Act, which
report may be dispensed with in the case of a recommendation for an
emergency protection order contemplated in section 22 of this Act.

Emergency 22.(1) The Children’s Court may, on application of a welfare officer,
PR make an emergency protection order authorizing such officer, with or without
) the presence of a member of the police, to enter into any premises specified
in the order to search for a child whom the welfare officer believes is in need
of immediate emergency protection or is exposed to a substantial risk of

imuminent ham,

(2) The application in subsection (1) of this section may also be
made out of court hours, if the welfare officer has a reasonable belief that:

(#) the childis in need of immediate emergency protection or is
exposed lo a substantial risk of imminent harm: and

(b}  the child's parent or guardian has refused or is likely 1o refuse
to allow the welfare officer access to the child or to remove
the child if necessary to protect the child from harm,

(3} Achild removed on an emergency protection order shall appear
incourt within 7 days afier his removal,

(4) The welfare officer shall, as soon as possible and in any case
within the period referred 10 in subsection (3 ) of this section, take the child to
the court and shall furnish the count with a social investigation report
contemplated in section 27 of this Act, containing recommendations relating
1o the carc and protection of the child, taking into account the views of the
child.

(5) Where achild is placed under protection, his parents, guardian or
the persons with whom the child is living shall be informed as soon as is
practicable and shall be allowed to have contact with the child unless such
contact ig not in the best interests of the child.
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(6) Anemergency care order may be renewed by the court for s
iod of seven days, but may not be extended beyond a total period of 30
days.

(7) The child’s parents, guardian or person responsible for his care
shall be entitled to be heard in any application for renewal of the order
under subsection (6) of this section.

(8) Any person who, without reasonable cause, removes a child
wha is the subject of an emergency protection order without the authority
or permission of the person under whose custody the child is plwed, commits
an offence and upon conviction shall be liable to a fine not less than one
million shillings and notexceeding three million shillings or o imprisonment
for a term not less than six months and not exceeding three vears orto both
such fine and imprisonment.

Supervi- 23.(1) The Children’s Court may, on the recommendation of 2 welfare
sion order. o fficer, issue a supervision order in respect of a child in need of care and
profection,
(2) Asupervision order shall not remove the legal rights of the
child's parents or legal guardian.

(3) The aim of a supervision order shall be:
{a) toprevent any harm to the child; and

(b} 1o take reasonable steps to promote the besi interesis of
the child and in particular to enable the child 1o remain in

his family home and commumity.

(4) A supervision order may only be made il the court is satisfied,
after an inguiry into the circumstances of the child and considermtion of the
social investigation report contemplated in section 27 of this Act that:-

(a) the child is suffering or is at risk of harm; and
{b) such an orderis necessary in order to prevent such harm.
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(5} The supervision order shall place achild under the supervision of
the welfare officer or any fit and proper person in the local community while
the child remains in the custody of his parent, guardian or relative,

(6) Where the child has been placed under the supervision of a fit
and proper person, the responsible welfare officer shall:
{a) satisfy himsell on a regular basis that the fit and proper
person’s supervision is in the best interests of the ¢hild: and
{b) take responsibility for all formal reports, applications and
reviews required by this Act.

{7} The maximum duration for a supervision order shall be one vear
or until the child attains the age of 18 vears, whichever period is earlier,
unless the court has made an order under subsection (8) of this section.

(8) The court may extend the order for a period of up to one year a1
atime if satisfied on the basis of a writien report by the women and children
officer that the child:

{a) continues 10 be at risk of harm: and
(b} anextension of' the order is in the child's best interests,

{9} A supervision order shall require the person or persons with
parental ights over the child to:

{a) inform the supervisor of any change in the child's address:
and

ib) allow the supervisor to visit the child at the child’s home,

24.(1) The Children’s Courl may issue a care order on the
recommendation of a women and children officer in respeet ol a child in
need of care and protection in circumstances where a supervision order
contemplated in section 23 of this Act will not be sufTicient 10 secure the care
and protection of that child.
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(2) The care order shall remove the child from any situation where
he or she is suffering or likely 1o suffer harm and transfer the parental rights
in respect of such child 1o the women and children officer or such other
person as may be determined by the court.

(3} The aim of acare order shall be:
(8) toprevent any harm 1o the child, and

{b) todetermine the most suitable placement for the child,
which may be:

(i) at the home of another parent, & guardian or relative;
(i) an approved foster parent;

{iii) aprospective adoptive parent;

(iv) a fitand proper person: or

{¥) anapproved residential establishment.

{4} Acare order may only be made if'the court is satisficd, alter an
inguiry into the circumnstances ol the child and consideration of the social
investigation report contemplated in section 27 of this Act that, in addition
to subscction ( 1 )of this section:

{a) the child is suffering from or is likely to suffer harm;

(b) all possible and practicable alternative methods of
protecting the child have been tried without success. and

{e) transferring parental nghts is necessary 1 protect the clild.

{5) When determining the most suitable place, due regard shall be

patid 10

(a) child’s ascertained views, having regard 1o his age and
ey

(b) the desirability of continuity in a child’s upbringing and 10
the child's ethnic, religious, cultural and linguistic
background, and

(c) the desirability of placing siblings together.
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Profivbi-
tion order,

(6) A carc order may be imposed for a limited period or until the
child attains the age of |8 years, whichever period is shorter, but may not
exceed a period of three years in order to allow for the possible reunification
of the child with his family.

(7} At the expiry of the period of the order the court may extend the
order for periods of up to one vear if satisfied on the basis of a written repont
by the welfare officer that the child will be at risk of harm if parental rights are
restored to the parents.

(8) The court may make a further order that the parent, guardian or
other person responsible for the child shall pay for the cost of maintaining the
child.

{(9) The court may, on application by a person with an interest in the
well-being of a child, make an order limiting the access of'a parent or legal
guardian to the child who is placed under a care order, if satisfied that such
an order is necessary in order to protect the child from harm.

(10} The court may vary or discharge an order under this section on
the application of the welfare officer, the child, or his parent or legal puardian.

(11} A care order shall, on application by the welfare officer, be
reviewed by the court al least once in each year with a view 10 satisfying the
court that the child’s best interests are being met by the order.

25.(1) The Children's Court may, on application by a person referred
1o in subsection (4) of this section or in existing proceedings for a supervision
order or care order, make an exclusion order prohibiting a named person,
including a care-giver, from having contact with achild.

(2) Before making an exclusion order, the court shall be satisfied
that the order is necessary [or the protection of the child and 1o safeguard the
child's best interests.

(3) The count shall specify the duration of the exclusion order.

{4) Anapplication for an exclusion order may be made by:
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(a) the child or the child’s family;
(b) oneorbothof the child's parents;
(¢) aguardian or care-giver,

{d) the welfare officer.

(3} A court may vary or discharge an exclusion order on the
application of the person named in the order, the child concerned or a care-
giver of the child.

(6) A person who contravenes an exclusion order commits an offence
andl upon conviction shall be liable 10 a fine not exceeding one million shillings
or imprisonment for a term of six months or o both such a fine and
i

26. Notwithstanding the provisions relating to various orders that may
be made by a Children’s Court as set out in this Act, such court may, taking
into account that the removal of achild in need of care and protection from
his family should be a measure of last resort, make any of the following
orders, whether in combination with any other order or on its own, in order
to safeguard the best imerests of such child -

{a) instructing a parent or guardian of a child 1o undergo
professional counselling, or to participate in mecdiation or other
appropriate problem-solving forum;

(b} instructing a child or other person involved in the matter 1o
participate in a professional assessment;

(c) instructing a hospital 1o retain a child who on reasonable
grounds is suspected of having been subjected o abuse or

(d) instructing a person to undergo a specified skills development,
education, training, treatment or health rehabilitation
ProgruTTes;
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(¢) instructing a person who has failed to fulfil a statutory duty
towards a child to appear before the court and 1o give reasons
fior the fadlure;

{f)  instructing an organ of State to assist a child in obtaining access
1o a public service to which the child is entitled, failing which,
to appear through its representative before the count and 1o
give reasons for the failure; and

(g) directing that the child receive appropriate treatment, if needs
be at state expense, if the court finds that the child is in need of
medical, psychological or other treatment.

Social 27.(1) The Children's Court shall require a writien social investigation
MYEsli report in respect of a child before making a care order, supervision order or

gation 3
iy exclusion order.

(2) Awelfare officer shall have the duty to:-

(a) prepare a social investigation report, in the prescribed
ranner, certified by such officer that the report is a true and
balanced reflection of the facts contained therein; and

(b} comply with an order of the court whenever required to
provide such a report.

{3} The welfare officer shall make home visits and interview the
parents, guardians or relatives of the child concemned and any other person
who may have information pertaining to the circumstances of the child before
preparing a social investigation report.

(4) The welfare officer shall ascertain the views of any child capable
of forming a view and shall include these views in the report, whether or not
such officer agrees with such views,

15) Where necessary the welfare officer shall consult the child privately.

i6) A social investigation report shall contain matiers relating to the
best interests of the child and recommendations as to any action 1o be taken
by the court.
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{7) The court shall take into aceount the information contained in
the social investigation report in so far as it is relevant to the order being
made.

{8) Where the court is not satisfied with any recommendation made
by the Welfare Officer, it shall record the reasons for not following such
recommendation.

{9) Any person who hinders, obstructs or prevents a Welfare Officer
from executing his duty under this Act or who fails to comply with any
request by such officer, commits an offence and upon conviction shall be
liable to a fine not less than two hundred thousands shillings and not
exceeding five hundred thousand shillings or to imprisonment for a term not
less than three months and not exceeding six months or to both such fine

28.(1) The duties of a welfare officer with respect 10 a care or
supervision order are to secure the aims of care or supervision orders as
provided for in this Act, by:

{a) advisingand assisting the child concemed;

(b) advising and assisting the child's parents and family witha
view o promoting the child's best interests;

(e) holding regular reviews 1o:

(i} monitor the child's progress;

{ii) examine the circumstances that led 1w the making of
the order so as to identify measures 1o solve or
amelionte any problems; and

(iii} plan for the child's future;

(d) applying to the court to discharpe or vary the order if
necessary; and

(e) taking any other necessary and reasonable step 1o ensure
that the child is not subjected to harm and to promote the
child’s best interests,



(2) Reviews by a court of & care or supervision order shall:
{a) wherever possible directly involve the child; and
{(b) where consistent with the child's best interests, directly
involve a care-giver of the child, the child’s parents and
other members of the child’s family,

be held within six months of the relevant order and a1 least once every year
thereafier.

Home 29.(1) A welfare officer shall be permitied by a parent, guardian, relative
visil or care-giver of the child 1o visit the child at his family home, alternative
informal placement, approved foster home or institution, as the case may be.

(2} The welfare officer shall, where reasonable and practicable and

fur an appropriate period of time, consuli the child separmtely from the persons
Mischarge 30. Anorder made in terms of this Part may be discharged in the best
oforders. interest of the child by the court on good cause shown and on application by

(a) thechild's family;

(b} a welfare officer;

(c) aparent, guardian, relative or care-giver of the child; or

(d) any person with parental responsibility in respect of the child.
Power of 311} The Court may order that the parent, guardian, relative or care-

the coun  giver of achild placed in a residential establishment, foster care oroiher form

toorder o 04 lemative care contribute towards the maintenance of the child.
contribi-

than, (2) Any amount to be contributed shall be reasonable and may be
varied by the court if there is a change in circumstances of the contributor.

Parental 32.(1) The officer responsible of an approved residential establishment
of officer OF the foster parents with whom a child is placed under a care order shall
responsble NAvE parental responsibility for the child while the child is placed with such
of establishment or foster parents.

residential

e T (2) Parental responsibility as refermed (o in subsection (1) of this
or foster  section does not mean that parental rights have been transferred.

parent.
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{3) The responsibilities under subsection (1) of this section shall
include:
(a) promoting the child’s well-being, happiness and full

development, particularly as regards education and health;

(b) encouraging the child to have contact with parents, relatives
and friends;

(e} informing ihe child’s parents of his progress;

{d) where consisient with the child’s best interests, planning
with the child"s welfare officer for a trial return home; and

{e) whereachild isunable to return to his parents, encouraging
and assisting the child to become independent and self-
reliant,

{(4) A child under a care order shall not be required 1o leave a
residential institution or foster home if'he or she is under the age of 18 vears.

{5) Where consistent with the child’s best interests, a wel fare officer
may arrange for the child to return to his home for a trial period.

{6) Trial placements at home under subsection (3) of this section
shall be planned in collaboration with:-
(a) thechild,
(b} the child’s parents or guardian; and

{c) the child’s foster parents or the officer responsible of the
institution where the child has been placed,

(7) The welfare officer shall visit the child at regular intervals during
a trial home placement but at leas once a month.

(8) The parents, guardian or relatives ol a child placed in any
residential establishment or foster home shall supplement the efforis of the
staff of such establishment or foster parent to safeguard and promote the
welfare of the child by visiting the child and otherwise protecting his besi
interests,
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(9} Any person who, without reasonable cause, removes a child
placed under protection from the location where such child had been placed
without the authority or permission of the person under whose custody the
child is placed, commits an offence and upon conviction shall be liable to a
fine of not less than three thousand shillings and not exceeding one million
shillings or to imprisonment for a term not less than six months and not
exceeding two years or (o both such fine and imprisonment.

33.(1) No person shall publish any information or a photograph that
may lead to the identification of an abused child except with the permission
of the court.

(2} Any person who publishes information or a photograph contrary
1o this section commits an offence and upon conviction shall be liable 1o a fine
not less than five undred thousand shillings and not exceeding three million
shillings or to imprisonment for a benm not less six months and not exceeding
two yearsor to both such fine and imprisonment.

34, The Minister may make regulations prescribing any ancillary or
incidental administrative or procedural matter that may be necessary to
prescribe in order 1o facilitate the implementation or administration of this
Part.

PARTV
CHILDREN IN CONFLICT WITH THE LAW

35.(1) Achild under the age of 12 vears is not criminally responsible for
any act or Omission,

(2} Achildof 12 years of age or older but under the age of 14 years
is not criminally responsible for an act or omission, unless it is proved that at
the time of doing the act or making the omission he or she had capacity 10
know that he or she ought not do the act or make the omission.

{3) The Children’s Court may, on its own acoord, or upon the requesi
of the Director of Public Prosecutions or the child’s legal representative,
onder an evaluation of the criminal capacity of the child referred to in subsection
{2) of this section by a suitably qualified person, which shall include an
assessment of the cognitive, emotional, psychological and social development
of the child,
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36.(1) Where a person, whether charged with an offence or not. is

nation of  heought before any court otherwise than [or the purpose of giving evidence,

nge

Arrest.

and it appears to the court that he is a child, the count shall make due inguiry
as 1o the age of that person.

(2) The court shall have regard to such evidence at the hearing of
the case, which may include medical evidence as is necessary 1o provide
proof of birth, whether it is of a documentary nature or otherwise, as it
appears 1o the count to be worthy of belief,

{3) The court may at any time order that a medical examination be
performed on a child appearing before such court, whether for purposes of
providing proof of the age of that child or for any other purpose.

(4) Acertificate signed by a medical practitioner registered or licensed
under the provisions of the Medical Practitioner and Dentists Act No. 120l
1999 as 10 the age of a child shall be sufficient evidence and shall be receivable
by a court without proof of signature unless the count orders otherwise,

(5) An onder or judgment of the court shall not be invalidated by any
subsequent proof that the age of that person has not been cormecily siated o
the court and the age found by the court to be the age of the person so
brought before it shall, for the purposes of this section, be deemed (o be the
true age of that person.

{6) Any medical examination, for which appropriaie consent has
been received, and collection of any other medical evidence, shall be
conducted in the presence of a welfare olficer.

37.(1) Achild shall not be arrested for an offence coniemplated in the
first Schedule unless:

(a) there are compelling reasons justifying such an arrest: or
{b) the offence is in the process ol being commitied.

(2) Achild shall not be arrested by using handcuffs unless there are
compelling reasons justifying the use of such handeufls.
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(3) The police official effecting the armest of a.child in tenms of subsection
(1) {a) or (b) or for an offence contemplated in the second Schedule of this
Act zhall, in the preseribed manner:

{a) inform the child of the naure of the allegation against him;

{b} inform the child of his rights, including the right to obtain
legal assistance or, if unable 1o do so, 10 be provided by
Government with assistance in the preparation of his defence;

(¢} explaintothe child the immediate procedures to be followed
in terms of this Act;

(d)  inform the child that he has a right to be accompanied by a
person during the making of any statement or during any
interview or examination; and

(e} where circumstances permit, notify the child's pareni or an
sppropriate adull of the arrest.

(4) Any child who has been arrested and who remains in police custody
shall be taken by a police official to appear at the Children’s Court within 24
hours after arrest, il the court is in session, o if the court is not in session, on
the first court day following amest of the child.

Informing 38, Where a child is arested, the police officer in charge shall as soon
P:""“ as may be practicable after the arrest, but not later than 24 hours of such
i amest, inform:

afchild,
(a) the parent or guardian of the child, ifhe or she can be located,
of the arrest and direct the parent or guardien 1o be present at
the court before which the child will appear; and

(k) the probation officer or women and children officer of the
arrest in order to conduct an assessment of the child, in the
41 of this Act,

by potee 3941) Where a child is apprehended with or without a warrant for
cautloning,  COMmitting an offence listed in First Schedule, the police officer in charge
and bail of  may, when such child has offended for the {irst time, instead of initiating a
::‘r prosecution against the child, record the particulars of the offence and of
bended by Such child and caution him not to reoffend and further advising the child that
the police
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should he or she reoffend, records of the first incidence shall be used as
evidence against him for purposes of trial and sentencing.

{2) Where any child is apprehended with or without warrant and
cannot be brought forthwith before a court, the police officer in charge shall
ingquire into the case, and:

{a) unless the charge is an offence listed in the Second
Schedule;

(b} unlessitis believed that releasing the child would constitule
a threat to public safety or would defeal the ends of justice;
or

{c) unless i is necessary in the inlerest of that child o remove
him from association with any undesirable person,

shall release such child into the care of his parent, puardian or family, with or
without sureties, for such amount as may be prescribed.

Custody of 40.(1) Where any child having been apprehended is not relessed as
children  contemplated in section 39 of this Act. the police officer in charge shall not
g&h" 4 detain him in the police station, but shall cause him to be detained ina
o Rt %% children's remand home or place of salely uniil he is be brought before a
after court unlessthe police officer centifies:
sion {a) thatitisimpracticable o do so;
(b} that there is a risk of the child endangering himself self or
any other person if he or she is 1o be detained in such
home or place of safety;or

ic) that by reason of his state of health or of his mental or
physical condition it is inadvisable so to detain him,

and the certificate shall be produced 10 the courl before which the child is
brought.
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(2) Achild who remains in detention in police custody notwithstanding
the provisions of subsection ( 1 ) of this section prior to his appearance in the
Children's Court shall be detained separately from adults and shall have sccess
1o adequate food, water, bedding and, medical care.

Assessment 41. Any child who has been arrested for the alleged commission of an
ofchild  offence shall be assessed by a probation officer or a welfare officer, if
offenders.  practicable before he is brought before the Children's Coun, in order to:

(a)

{b)

()

(d)

ic)

(f)

obtain information regarding the antecedents and family
background of the child and other material circumstances likely
1o be of assistance 1o the court;

establish whether the child may be in need of carc and

protection for purposes of dealing with the child in terms of
Part IV of this Act;

assist with the estimation of the age of the child il'the age is
uncertain;

gather information relating o a previous conviction, any
previous diversion or any pending charge in respect of the
childk:

formulate recommendations reganding the release or detention
and placement of the child;

express a view on the factors that may affect the criminal
capacity of the child; or

provide any other relevant information regarding the child which
the probation officer or welfare officer may regard in the best
interesis of the child or which may further any objective ofthis
Act.

(2} The assessment relerred to in subsection (1) of this section shall
be in writing and shall be submitied to the Children’s Cournt within 7 days.

{3) Anassessment in terms of this section may be dispensed with by
the Director of Public Prosecutions or a court upon good cause shown.
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Diversion of 42.(1) Amatter in respect of which if'a child is accused of committing
ke an offence listed in the first Schedule and where such child has acknowledged

involving
less serious

responsibility for that offence, may, after assessment of the child and befire

offences. N or she appears in the Children’s Court, be diverted by the Director of
Public Prosecutions provided that the child and, if available, his parent or
guardian, have consented in writing 1o the diversion option to be imposed.

(2) For purposes of subsection { 1 ) of this section diversion options
include any one or more of the following:

(a)

(b)
(¢)

(d)

(c)

in

(h)

an oral or writien apology 1o a specified person or persons
or institution;

a formal caution with or without conditions;
referral of the child 1o counselling or therapy;

restitution of a specified object 10 a specified victim or
victims of the alleged offence where the object concerned
can be retumed or restored;

provision of some limited service or benefit, as may be
prescribed, by the child o a specified victim or victims;

payment of compensation, nol exceeding five hundred
thousand shillings, to a specified person, persons, group
or institution where the child or his family is able 10 afford
thiis;

where there is no identifiable person or persons 1o whom
restitution or compensation can be made, provision of
some limited service or benefil, as may be prescribed, or
payment of compensation, not exceeding twenty thousand
shillings, 10 a community organisation, charity or wel fane
referral of the child to family group conference or vietim
offender mediation, conducted by a welfare officer, to be
attended by the child, his family, the victim of the offence
and any other person with an interest in the matier, in
order o resolve the hanm caused by the offence.

n



Procedure
m
Chuldren’s
Courn

{3) If'a matter is diverted in terms of subsection (1) of this section,
the child in question and, where possible, his parent or a fit and proper person
shall appear before a magistrate in chambers, for purposes of having the
diversion option that has been selected by the Director of Public Prosecution
made an order of court.

(4) The provisions of section 50 of this Act apply 1o a child who fails
to comply with an order referred to in subsection (3) of this section.

(5) The effect of a diversion in terms of this section is that the child
shall not be subject to any further criminal prosecution for the offence in
respect of which the diversion order had been made.

43.(1) The procedure for conducting proceedings by the Children's
Court in all criminal matters involving children shall be in accordance with
rules made by the Chief Justice for that purpose, but shall, in any case be
subject to the following conditions:-

(a) the Children’s Court shall sit as often a5 necessary and in g
different building or room, or at different times, from those
in which sittings of courts other than Children's Courts e
held;

{b) proceedings shall be held in camera:

{c)  proceedings shall be as informal and as friendly 1o the child
ﬂpmibhandnndeh}rmqﬁywiﬂnmmingﬂwchih
to adversarial procedures, in so far as this is compatible
with the child and other participants having their rights 1o
Justice fully safeguarded;

(d) inaddition to the child's right to a legal representative in the
preparation and presentation ofhis case and throughout
the hearing, the child’s parent, guardian or family may
support the child and take part in the representation of the
child, unless the court determines that this is not in the best
interests of the child;

(e) the court shall explain to the child, in language that the child
can understand:
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(i)  that he hasthe right to appeal against a judgment or
sentence of the court or to have the judgment or
sentence reviewed by a higher court;

(i) thecharge against him;

(i} that he has the right to obtain legal assistance or, if
unable 1o do so, 1o be provided by Government
with assistance in the preparation of his defence:

{iv)  that he has the right 1o the assistance of an interpreter
if the child cannot understand or speak the language
used;

{v) that he has the right to be heard, either directly or if
he wishes, through a representative;

{vi) that he has the right not to be compelled 1o give
evidence or confiess guilt; and

{vii) that he or she has the right to examine or have
examined witnesses for the prosecution and 1o obtain
the participation of witnesses on his own behalf under
conditions of equality,

{2) The provisions of section 18(8) of this Act relating 1o the
attendance of persons in proceedings of the Children’s Court, shall apply
to criminal proceedings involving a child in any court, whether such child is
the accused or a witness in such proceedings.

{3) The court may exclude any person from being present in court
ifit determines that the presence of such person is not in the best interests
of the child.

{4) The courl shall have regard to the assessment ol the child by a
probation officer ar a welfare officer contemplated in section 41 of this Act
if such assessment has already been conducted at the first appearance of
the child before such court, or if it has not been done, shall direct a probation
officer or a weltare officer to conduct such an assessment within the period
determined by the coun.
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(5} Ifit appears o the presiding magistrate during the course of
criminal proceedings in a Children's Court that;

{a) the child charged with an offence is a child in need of care
and protection as referred Lo in section 19 of this Actand it
is desirable to deal with the child in terms of Part 4 of this
Act; or

(b) the child does not live at his family home or in appropriate
substitute care.

The presiding magistrate may order, at a date and time decided by, and upon
such conditions as set by the presiding officer, that the child be referred w a
welfare officer for an assessment under Part [V and that the child be dealt
with under the provisions of that Pan,

44.(1) Where a child is charged jointly with any other person not being
achild, the child shall be tried separately in the Children's Court unless the
court determines that this is not in the best interests of the child or in the
interests of justice, in which circumstances the case musi be transferned 10 an
appropriate court for hearing. but the child, if convicied of an ofTence, shall
be returned, save for an offence contemplated in section 181 )(b) ol this Act,
to the Children's Coun for disposition.

(2) Where in the course of any proceedings in a Children's Court it
appears that the person charged or to whom the proceedings relate is an
adult, or was an adult at the time when the alleged offence was commitied,
the court shall proceed with the heaning and determination of the case aceonding
to the provisions of Magistrates Courts Act No. 6 of 1985 or Criminal
Frocedure Act No, 7 ol 2004 as the case may be,

{3) Where in the course of any proceedings in a cour il appears to
the court that the person charged or 1o whom the proceedings relate is a
child or was achild when the alleged offence was committed, the count shall
stay the proceedings and commit the child to the Children’s Court,

45.(1) Where any child appears or is brought before the court for the

purpose of hearing any charges against him, (he court shall release such child
imio the care of his parent, guardian or other responsible person, with or
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without sureties, for such amount as will, in the opinion of the court, secure
the attendance of such child upon the hearing of the charge unless it appears
1o the court that there are reasonable grounds not 1o do so,

(2) The court may, instead of committing a child who is not released
in terms of subsection (1) to an Offenders’ Education Centre, make an
order sending such child to a children's remand home or a place of safety
named in the order, 1o remain there in custody for the period for which he or
she is remanded or until finalization of the procesdings before the court.

(3) The court may commit such child 1o custody inan Offenders’
Education Centre ifit is satisfied that the child is at least 16 years of age and
poses a threat 1o the safety of any person,

(4) Such child shall be confined in a separate building or in a separate
part of the same building in such manner as to prevent him from associating
with or having any communication with adult remandees or trinces.

{5) A commitment under this section or in the case of a child who
poses a threat to the safety of any person, may be varied or revoked by any
courl acting in the place in which the count which made the order acted, and
if it is revoked, the child may be committed 1o an Offenders’ Education
Centre,

{6) Suchchild shall be confined in a separate building or in a separate
part of the same building in such manner as to prevent him from associating
with or having any communication with adult remandees or trainees.

46.(1) Afier the particulars of the alleged offence have been explained
1o the child, the Children's Count shall invite the child 1o state whether he or
she admits or denies the offence, ensuring his understanding, and explain o
the child that he or she may remain silent.

{2} Ifthe child admits the offence and the court is satisficd that he or
she undersiands the charge and that other information presented sufficiently
commoborates the child’s admission of guilt, the court may, after giving the
child the opportunity to make a statement or 1o give evidence, deal with the
child in terms of section 47 of this Act, subject to subsection (3) of this
section,
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{3} Before dealing with the child in terms of section 47 of this Act,
the cour shall obtain such information as 1o the child's general conduct, home
surroundings, school record and medical history as may enable it 1o deal with
the case in the best interests of the child and may put 1o him any question
arising out of such information.

{4) For the purpose of obtaining information contemplated in
subsection (3) of this section or for the purpose of medical examination or
observation the courtmay from time to time release the child on such conditions
which the court deems fit, including bail, or commit the child 1o a children’s
remand home or place of safety.

{5) When a Children’s Court has recorded a finding that a child is
guilty of'an offence and has postponed senténce in order that information
may be oblained in respect of the child, any other count which is empowered
to act within the limits of the junsdiction of the Children’s Court which has
recorded such finding:

{(a) may, in the absence of such child, extend the period for
which the case has been adjourned; Provided that the child
appears before that court at least once in every twenty-one
days: and

{b} when the required information has been obtained, may deal
with the child finally,

and it shall not be necessary for any court which subsequently deals with the
child under this subsection to hear evidence as to the commission of the
offence except in so far as it may consider that such evidence will assist the
court in determining the manner in which the child is to be dealt with,

(6) Where the child exercises his right 1o remain silent or does not
admit the offence with which he is charged, or where the court does not
acoept the statement of the child as amounting to a plea of guilt to that charge,
the court shall proceed 1o hear the evidence of the witnesses for the
prosecution.

( 7) At the close of the evidence of each witness, the count shall put to
ihe witnesses such questions as appears (o be necessary or desirable, either
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for the purpose of establishing the truth or the facts alleged or to test the
credibility of the witness, and the child or his representative shall have an
opporunity o cross-examine each witness,

(8} A fter the prosecution witnesses have given evidence and the
defence has exercised its right to cross-examination, the Children's Court
shall hear the witnesses for the defence and any further statement which
the child may wish to make in his defence.

47.(1) Where a matter involving a child has not been diverted in
terms of section 42 of this Act and such child is brought before any court,
the court may, taking into account the written assessment of the child refemed
1o in section 41 of this Acl, il not dispensed with in terms of section 41(3)
of this Act, and if satisfied of such child’s guilt, deal with the case in any one
or more of the following ways:

{a) by dismissing the charge afier advice or admonition 1o
the child and after the proper investigation made against
him and counsel provided to the parent of the child:

(b} by dismissing the charge and directing the child to
participate in group counselling or similar activities;

{c) by discharging the child and releasing him into the care
of a parent, guardian, relative, other responsible person
or a charitable children’s institution willing to undertake
care of the child,

{d) by discharging the child and placing him under the
supervision ol a probation officer or a welfare officer on
probation of good conduet, with or without the parent or
puardian executing a bond, as the court may require, for
the good behaviour and well-being of the child for any
period not exceeding lhree years;

(¢) by employing any diversion option listed under section
42(2) of this Act;

(fi by ordering the child to pay a fine, damages or
compensation, if the child is in the position to do so;
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(g} by ordering the child io perform community service under
the provisions of the Community Service Rules made under
sections 8, 9 and 10 of the Criminal Procedure Act No. 7
of 2004;

{(h) by ordering the parent or guardian of the child to give an
undertaking that will secure the child's good behaviour;

(i) by ordering the child 1o be placed in an educational
institution or on a vocational training programime;

(i) by ordering the child 1o be placed in an Approved School,
il'such a school has been established in terms of Pan X1 of
this Act;

(k) by seniencing the child, if he or she has attained the age of
16 years and has committed an offence listed in second
Schedule, or a repeat offence listed in first Schedule, as
last resort, to imprisonment in an Offenders Education
Centre and for the shoriest appropriate period in time, but
not exceeding twenty five years; or

il by dealing with the case in any other manner in which it
mary legally be dealt with,

{2) No child shall be subject 1o corporal punishment as a result of
being found guilty of the commission of an offence, and no child shall be
subject to the death penalty in respect of any offence for which such penalty
may be imposed.

(3) Anorder conlemplated in subsection (1) of this section amounts
1o the diversion of a child away from the criminal justice system, except for
an order that involves the paymeni of a fine or an order contemplated in
subsection (1) (g), (i) or (k) of this section, and may only be made with the
consent of the Director of Public Prosecutions,

(4) When discharging a child in terms of subsection (1) (d) of this
section, the court may impose a condition that the child be under the
supervision of such person as may be named in the order during the period
specified in the order, including conditions for securing such supervision as
may be specified in the order.
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(3) The person named in an order in terms of subsection (4) of this
section shall be a probation officer or a welfare officer.

(&) The person named in an order in terms of subsection (4) of this
section may at any time be relieved ofhis duties, and, in any such case or in
the case of the death of the person so named, another person may be substituted
by the court order for which the child is bound by himself or his recognizanced
represeniative to appear for conviclion or sentence,

{7} When making an order that a child convicted of an offence is semt
to an Approved School, the court shall:

(a) in case the child is above 16 years of age, commit such
child to an Approved School for a period of not less than
WO Years; or

{(b) incaseof any other child, commit such child to an Approved
School for such period until he or she ceases 1o be a child;

Provided that the court may, if satisfied that, having regard to the nature of
the offence and the circumstances of the case, it is expedient to do so, for
reasons to be recorded in writing, reduce the period of stay 1o such period as
it deems fit,

{8) Anorder refemed to under subsection (7) of this section shall not
be made unless the Officer Responsible ol the Approved School 1o which
the child is to be commitied has informed the Children's Court that there isa
vacancy for the child.

(9 An order referred 1o under subsection (7) of this section shall be
reviewed by the court at least annually, 1o determine whether the detention is
necessary and in the child’s best interests, on the basis ol reports obtained
from the Responsible Officer of the Approved School and the welfare officer.

44, The provisions of section 33 of this Act relating 1o the prohibition on
the publication of information or photographs of a child, apply with such
changes as may be required by the context to criminal proceedings involving
a child in any court, whether such child is the accused or o witness in such
proceedings.
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49.(1) Any child may be admitted 1o give evidence in criminal procecdings
without taking the oath or making an affirmation; provided that such child is
able to understand questions put to him and to respond to such questions in
amanner which is intelligible, and provided further that such child shall, in licu
of the oath or affirmation, be admonished by the presiding officer 1o speak
the truth, the whole truth and nothing but the trath,

(2) Every child shall be presumed to be competent to testify in criminal
proceedings and no such child shall be precluded from giving evidence unbess
he or she is found, at any stage of the proceedings, not to have the ability or
the mental capacity, verbal or otherwise, to respond 1o questions in a way
that is understandable to the court.

(3) The evidence given by a child referred 10 in subscection (2) of this
section shall be admissible in criminal proceedings, and the court shall anach
such weight to such evidence as it deems fit.

(4} Notwithstanding any rule of law or practic (o the contrary, where
evidence received by virtue of subsection (2) of this section is given on behalf
of the prosecution and is not corroborated by any other material evidence in
support of it implicating the accused, the eourt may, after waming itself, act
on that evidence 10 convict the accused if it is fully satisfied tut the child is
telling the truth.

(3) Notwithstanding the provisions of this section, where inuny eriminal
proceedings involving a sexual offence the only independent evidence is that
ofthe child or victim of the sexual offence, the coun shall receive the evidence
and may after assessing the credibility of the child or victim of sexual offence,
on its own merits, notwithstanding that such evidence is nol cormoborated,
proceed 1o convict for reasons to be recorded in the proceedings, if the court
is satisfies that the child is telling nothing but the truth.

() For the purposes of subsection (5) of this section and any other
written laws, “sexual offence’ means any sexual offence ns crented by the
Penal Act, Mo. 6 of 2004,

50.(1) Where a Children’s Count is satisfied by information on oath that
a child has [ailed to observe any of the directions or conditions of an order
made by such court, it shall issue summons o the child requiring hin to attend
it such court and ot such time as may be specified in the summons for the
holding of an inguiry into such failure,
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(2) If, upon the conclusion of the inguiry, it is found that the child has
failed to comply with the directions or conditions contemplated in subsection
(1} of this section, the Children's Court may confirm, amend or substitute
the order; provided that such order shall not be more severe than the order
originally imposed.

51. Where achild is brought before the Children’s Court, the case <hall
be disposed of by that court without delay and, in any case, within a period
not exceading six months from the date upon which the child has first appeansd
in that court.

52.(1) No child shall incur a criminal record for a diversion or a
conviction and sentence imposed in terms of this Part other than a conviction
and sentence imposed in respext of an offence listed in the second Schedule
of this Act.

(2) The Magistrate shall, at the time of sentencing a child in respect
of an offence listed in the Second Schedule and after consideration of:

(a)  the nature and circumstances of the offence; and

(b) the child’s personal circumstances or any other relevant
factor,

make an order regarding the expungement of the record of the child's
conviction and sentence and shall note the reasons for the decision as 1o
whether such record may be expunged or not.

(3) Where a Magistrale decides that a record referred 1o in
subsection (2) of this section shall not be expunged, such decision shall be
subject 1o review or appeal upon application by or on behalfof the child.

(4) Where a Magistrate decides that a record referred to in
subsection (2) of this section shall be expunged, the Magistrate shall seta
date upon which the record of conviction and sentence shall be expunged,
which date shall not be less than three months and shall not exceed five
years from the date of the imposition of the sentence.
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(3) Where a date for expungement of the record of the conviction
and sentence has been set in terms of subsection (4) of this section, the
Magistrate shall impose, as a condition of expungement, a requirement that
the child concemed may not be convicled of a similar or more serious offence
between the date of imposition of the sentence and the date of expungement.

mvalving 53. Any court convieting a person who is 18 vears of age or more for
EhMrenn  inciting, conspiring with or being an accomplice of a child in the commission

a5 OFan offence, shall regard the fact of the child's involvement as an aggravating
nggravating CHOT in sentencing that person.
CHUUTSEes,
Tegulations. 54. The Minister in consultation with the Minister responsible for Legal
AdTairs may make regulations preseribing:
{a) the manner of arrest of a child;

(b} the manner of police admonition in terms of this Act;

(e} the manner of interviewing children alleged w have committed
offences; and

(d)  the amounis o be set for the release of children on police bail,

PART VI
PARENTAGE, CUSTODY, GUARDIANSHIP, ACCESS
AND MAINTENANCE
Application 55.(1) The following persons may apply to a court for an order to
for confinn the parentage of achild:
parentape.

(a) the paremt ofachild;

{b) the guardian ofa child;

{c) awelfare officer; or

(d)} any other interested person, with leave of the court.
{2) The application to the court may be made:

(a} afterthe child is bom;
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(b) within three years after the death of the alleged parent; ar
{c) belfore achildis 18 years of age.

§6. With due regard to the jurisdiction of the Kadhis' Courts,
established by section 3 of the Kadhis’ Court Act No. 3 of 1985, to consider

parentage.  jssues relating to personal status, the following shall be considered by a

Medical
test,

Custody,

court, either individually or in combination, as evidence of parentage:

{a) any marriage performed in accordance with laws of
Fangibar,

(b) the name of the parent entered in the Register of Births
kept by the Registrar responsible for Births registration;

(e} public scknowledgment of parentage; or
(d) DNA results.

57.(1) The court may order the alleged parent to submit to a medical
test and shall, on the basis of the evidence before it, make such order as it
considers appropriate.

(2) Without prejudice to subsection { 1 ) of this section, where the
evidence of a mother or independent evidence cannot be corroborated by
other evidence available to the satisfaction of the court, the court may,
upon request or of its own accord, order a DNA-test 1o be conducted for
the purpose of proving the biological father of the child.

(3) The court shall determine and make an order as to the party
who shall bear the costs associated with the DNA-test.

58.(1) Acourt may, on the application of one or mone persons qualified

under subsection (3) of this section, make an order vesting the custody of
achild inthe applicant or, as the case may be, in one or mone of the applicants.
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(2) Anorder under subsection (1) of this section may be referred to
as a custody order, and the person to whom custody of the child is awarded
is referred to as the custodian of the child.

(3) Custody of a child may be granted to the following persons:

{a) aparent;

(b) aguandian;

{c) any person who applies with the consent of a parent or
guardian of a child and has had actual custody of the child
for three months preceding the making of the application;
or

{d) any person who, while not falling within paragraph (a), (b
or (¢), can show cause why an order should be made
awarding that person custody of the child.

(4) The court may, in the same proceedings for the declaration of
parentage, grant custody of the child to an applicant on such conditions as it
may deem fit.

{5) The court may, at any time and upon good cause shown, revoke
the grani of custody o one person and grant the custody to another person,
as it may deem necessary,

Guardian- 59.(1) A person with custody of a child shall also be the guardian of that
e child, unless a competent court, on application made to it, directs otherwise.

(2) Ifa parent is a child, guardianship of such parent’s child, unless a
competent court directs otherwise, shall be vested 1o the guardian of such
parent.

(3) The following persons may seek a count onder granting guardianship
to one parent, or 10 some other person;

(a) the parent;
(b} thechild;



{e) any person who is acting as the care-giver ol the child;
or

{d) any person who is, not falling within paragraph (a). (b)
or (c), can show cause why an order should be made
awarding that person custody of'the child.

{(4) A person who seeks a court order in terms of subsection (1)
or (3) of this section shall make an application in the prescribed form and
manner and the court must consider the application in the presence of the
applicant or his authorised legal representative.

(5) On the death of one of two equal guardians, the surviving
guardian, unless a competent court directs otherwise, acquires sole
guardianship over a child.

{6) A person with sole guardianship of a child may, by testamentary
disposition, appoint another person as the sole guardian of that child.

(7) Where there is no provision in a written will or other written
testamentary disposition naming a guardian for a child, or where there is
for any other reason no competent guardian for a child, a guardian can be
registered for the child in tenms of subsection (8) of this section.

{8) Any person who!

{a) hasagenuine interest in o child, whether or not related 1o
the child, and who wants to be appoinicd as a guardian
of the child, must in the prescribed form and manner apply
for guardianship of the child 1o the Registrar of the
Children's Court;

ib) in the event that the Registrar of the Children's Court
receives more than one application for guardianship of a
particular child, such Registrar o the Childrens count must

cause the applications to be considered together.
Access 60. A parent, guardian, a relative who has been canng for a child prior
1o the court onder of placing the custody of that child with another person,
or any other person granted special leave by the court, may apply to the

court for periodic aceess to the child,
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Cosibwgis 61, In addition to giving paramount consideration to the best interests of
for a child when making an order for custody, guardianship or access, the coun
custody, shall S

i i (1) the child’s rights under Part [l of this Act:

(b) theage and sex of the child;

{c) the rightof the child to have aceess to both parents, unless
his rights are persistently abused by one or both of them;

{d) the views of the child, ascertained independently of his
parents, and given due weight according to the child's age
and maturity;

() the desirability of keeping siblings together;

(0 the likely effect on the child of any change in his care; and

(g) any other matter that the court may consider relevant.

”“"""""Lr 62. Any person who unlawfully removes a child from the law ful custody
mfd of another person commits an offence and shall be Hable, upon conviction, to
a fine not less than five hundred thousand and not exceeding two million

shillings or imprisonment for a term not less than six maonths and not exceeding
one year or 1o both such fine and imprisonment.

ml::'m 63. A pareni in respect of whom an order of parentage has been made
child. shall have a duty to contribute wwards the wel fare and maintenance of the

child.

;rwlitﬂ'm 6*41}1?:Ful1muilngp=mmsma;p}ymﬂwmmfmunminlmm
. order in respect of a child:
oxder. (a) aparent of the child,
(b) the guardianof the child;
(¢} thechild, through his family;
(d) awelfare officer; or

e} arclative of the child.
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(2) The application for maintenance may be made against any person
who is eligible to maintain the child or contribute towards the welfare and
maintenance of the child,

Muainenance 65.(1) Anapplication for a mainienance order may be made against

order the alleged biological father to the court in respect of a child under section
AU 63 of this Act
alleged )
bivlogical
Fathar {2} The court shall refuse 1o grant a maintenance order under
subsection (1 ) of this section unless it is satisfied that there is reasonable
cause 1o believe that the man alleged to be the father of the child is the real
fisther.
Considor- 6b. The courl shall consider the following matters when making a
ationin  maintenance order:
misinlenande
iy (#) the income and wealth of both parents of the child or of the
person kegally liable to maintain the child;
(b) any impairmeni of the eaming capacity of the person with
aduty to maintain the child,
(e} the financial responsibility of the person with respect o the
maintenance of other childnen;
(d} the costof living in the area where the child is resident; and
(e) therights ol the child under this Act.
““"1":’5' for 67. The court may request a welfare officer to prepare a social
ivestiga.  INVEStigation report before considering an application to make an order for

tion report. Maintenance, custody or access,

Expiration 68.(1) Amaintenance order issued by the count shall expire:
of muinie-

nance order (a) when the child attains the age of |18 years;

(b) when the child died before attaining the age of 18 years;
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{c) incase of a female child, when she gets married and her
mauried persist untill she attain the age of 18 years;

{d) onthedeathofihe alleged father; or

(e) upon the child becoming self reliant before the age of 18
years.

(2) Notwithstanding the provisions of subsection ( 1 jof this section
the court may, on application by any person mentioned in section 64 of this
Acl, continue 1o enforce a maintenance order after a child has attmined the
age of 18 years if the child is engaged in a course of continuing education or

R

ey 69.(1) Where the person named in the maintenance order fitils to comply
g with the order, the count may take appropriate measures 1o enforce the order.

{2) Measures under subsection (1) of this section include making an
order requiring the employer of the person named in the maintenance order
1o pay a specified part of thai person's eamings direetly 1o the child or person

with custody of the child.
Child"
"'ll“-’-" T0. Where the parents of a child are separsted or divanced, a child shall
whire have a right to:
parents
separate, (a) maintenance and education of the quality he or she enjoyed
immediately before his parents were separated or divorced;
(b} live with the parent who. in the opinion of the court, is most
capable of securing the child’s best interests; and
(¢) access to the other parent. in which case both parents have
mutual responsibility 1o secure such access, unless the coun
specifies to the contrary,
?:;‘:“’ 71. Any person who fails to comply with a maintenance order made
section 6y under sections 69 of this Act commits an offence and is liable on conviction

to a fine of not more than five million shillings or 10 imprisonment for a tem of
nol more than three years or to both such fine and imprisonment,
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PARTVII
FOSTER PARENT CARE

T2.(1) Achild is in foster parent care if the child has been placed in the
care of a person (“the foster parent”) who is not the parent, guardian, family
member or extended family member of the child.

(2) Aprospective foster parent shall be:

{a) afitand proper person to be entrusted with the care of the
child concemed,

(b) willing and able to undertake parcntal rights and
responsibilities in respect of the child, and exercise and
mainiain those rghts and responsibilities; and

(e} properly assessed by a welfare officer for compliance with
paragraphs {a) and (b).

{3) Aperson who has been convicted of an offence related 1o child
abuse or other serious eriminal offences shall not be a fit and proper person
o be entrusted with the foster care ol achild.

T3.(1) Awelfare officer may place a child who is the subject of a care
order, supervision onder or emengency protection order with a person
approved as a foster parent by the Direcior.

(2} A prospective foster parent or a welfare officer in support of the
foster parent may make the application for approval as foster parent 1o the
Director.

{3) Where the Director is satisfied that an applicant referred to in
subsection (2} of this section is a person who can take good care of children
and will promote their best interests afier an assessment contemplated in
section 72 (2) (¢} of this Act, the Director shall spprove the applicant s a
foster parent.

T4.(1) The Minister may, make regulations regarding the foster care of
children
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(2) Regulations under subsection (1) of this section shall prescribe:

(a)

(b)

(«)
(d)
(=)
0

specification of the different types of foster parent care,
such as emergency, temporary or permanent foster care,
and of the appropriate recruitment of foster parents to fill
these roles;

procedures preceding the placement of children in house
of the foster parent;

the assessment and selection of prospective foster parents;
a care and upbringing plan;
the duties of the foster parents and that of the child;

monitoring the house of foster parent by welfare officer;
and

duration und termination of foster parent care.

PART VILI
KAFALAHAND ADOCPTION

Kafalah 75.(1) Subject tothe provisions of this Act the application for kafalah
and shall be Made to the Kadhi’s Court.

(2) The effect of kafalah on parental responsibilities and the rights of
achild shall be as follows:

safeguards,

(a)

(b)

the legal bond between the child and his family of origin
shall not cease to have effect for purposes of establishing
the identity ofthe child and for purposes of inheritance from
the parents or family members of origin;

the kafialah guardian or guardians shal| assume those parental
responsibilities and rights in respect of the child with regard
10 custody, maimenance, securing the day-to-day well-being
of the child and providing for his education as if the child
was bom to the kafalah guardian or guardians;
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(c)

(d

the kafalah guardian or guardians shall for the purposes set
out in paragraph (b) enjoy all legal rights necessary 1o fulfil
the duties and functions required for the exercise of parental
responsibilities and rights, including those incidental 1o
guardianship and to the furnishing of any necessary consents
and the administration of any property on behalf of the
child, subject to guardianship of kafalah; and

the kafulah guardian or guardians shall assist the child 1o
maintaining relations and contaet, with his biological parent
or parents, ifalive.

(3) The effect of kafalah on the rights of the child shall be that
guardianship under kafalah:

(@)

ik}

ic)

(dj

does not confer the surname of the kafalah guardian or
guardians on the child, and the child's first right in Islam of
parcniage and identity shall be maintained through the
retention of his birth surname, unless the child was
abandoned at birth in which case his parentage cannot be
determined;

may permit marital leave or relation between the child and
any other member of the family which is penmissible in lslam
since they are not blood relatives;

does not affect any rights to property acquired by the child
before the guardianship under kafalah, and in particular,
does not affect the rights of'the child to inherit from his
biclogical parents on intestacy; and

does not affect the right of any parties, including the child,
if of sufficient age and maturity (o express an opinion, or
revoke the guardianship under kafalah,

(4} The following safeguards shall apply in respect of guardianship

undler kafulah
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(a)

(b)

ic)

(d)

(e}

0

a child who is being raised under such guardianship shall
have the right not to be discriminated against whilst in the
funilyofﬂthﬁlﬂrmmdhnurg-.ndiuumrduimhmy
other children in that family;

the kafalah guardian or guardians shall safeguard any asseis
or property of the child, including immoveable property:

the kafalah guardian or guardians may take over and control
such assets or property, subject lo proper management in
the best interest of the child as shall be determined by the
coun;

upon the attainment of the age of 18 years, such assets or
property shall be handed over 1o the child in the presence
of witnesses;

a kafalah guardian who has sufficient personal resources
may not take or utilise any portion of the assets or property
ofachild under kaialah guardianship for the maintenance of
the child or as pavment for his services, but a gusrdian who
has insufficient personal resources may take a reasonable
portion of such assets or property as payment for his
services or for the maintenance of the child: and

the kafalah guardian or guardians shall respect and protect
the child's fight to know his family or onigin.

{5) Nothing contained in this Part shall be construed as prohibiting a
kafalah guardian from providing for the well-being of the child under kafalah,
including by means of a bequest made during the life time of the kafalah
guardian, by means of g portion allocated ina will, or by means of a donation,
in accordance with the precepts of Tslam.

76.(1) The provisions of this part shall not apply to persons subscribing

to Iskamic faith,

(2) Subject to the provisions of this Act, an application for an adoption
order shall be made to the High Court and heard by such court,
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(3} Upon receipt of an application for the adoption of a child, the
High Couri may grant an adoption order in accordance with this Act.

'-";mm ?'?.Hlﬁnapplimﬁonfmanadupﬁmmdwmybcmtvy:
tian. (a)  ahusband and wif;

(b} & person married to the parent of the child; or

{e}  any ather person, being a citizen of the United Republic of
Tanzania, o whom the High Court grants special leave,
having regard 1o the best interests of the child concemed.

i2) All applicants for adoption must be shove 25 years of age and,
unless a relative of the child, at leastabove 21 years.

(3) In the case of an application under subsection (1) (b} of this
section, the child's parent must consent to the adoption.

(%) An adoption order shall not be made unless:

(a) both the applicant and the child reside in Lanzibar, unles
the applicant is a resident of Zanzibar residing abroad or
the conditions under section 80 of this Act Are met;

ib) hnhildlmbocnmmbmmlyinmemofﬂ:eq:plicml
for at least six consecutive months immediately preceding
the date of the order:

(€} the applicant has notified the Director of Social Welfare his
intention to apply for an adoption order for the child ar
least three months before the date of the order:

(d) there is a social investigation report in support of the
application by o welfare officer: and

(e) the court is satisfied that:

(i) consent required under sections 78 and 79 of this
Act have been obtained, or dispensed with, as the
case may be, and that the parent or guardian of the
child understands that the effect of the adoption order
shall mean permanent deprivation of parental rights;
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(ii) the wishes of the child have been considered ifthe
child is capable of forming an opinion;

{iti) ifthe child is at least 14 vears of age, his consent (o
the adoption has been obtained, unless it is impossible
for the child to express an opinion;

{1v) the applicant has not received or agreed to receive
any payment and that no person has made or agreed
lumlknnnypa}-mnlorgimamglﬂdmgiw any
reward to the applicant for the adoption except as the
court may order: and

{v) the adoption order is in the best interest of the child.

(5) The Director shall approve any placement under subsection 4
(b) ol this section, which shall be known as a “pre-adoptive placement™.

78.(1) An adoption order shall anly be made with the consent of the
parcnts or guardian of the child who is to be adopted,

(2) Nomiﬂmmdhu;ﬂ'rmﬁsinmm'mtmim[l]ormhm.
th:mmmnydiapamwhhmurmypunnmgmdim ifit is satisfied
that:

(a) the parent, guardian or relative has neglected or persistently ill
treated the child; or

(b) the person whose consent is required cannct be found or s
incapable of giving consent or that the consenl is unreasomably
withheld.

(3) Achild who is the subject of an application for adoption may not
be removed from the care and custody of the applicant by any person except
with the permission of the coun and in the best interest of the child.

79. The court may require the consent of any person for an adoption
order if it considers that such person has any rights or obligations in respect
of the child under an agreement or court order,
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Tor adoption
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B0L1) mmmmwmmmmym
any person known to the applicant or welfare officer to produce a report
whichslullgiwdmiledpnm'ﬂlinﬁlmmiunufﬂuappﬁmu inrespect of
the application,

(2} When granting an adoption order. the court may impose
conditions and may require the applicant to enter a bond to make such
provision in respect of the child as the court considers necessary.

{3) The adoption order shall include the following particulars:

(a) the name, surname and gender of the child before and
afler adoption;
(b) the date and place of birth of the child:

{c} the name, sumame, address, place of birth. origingl
residence, citizenship and occupation of the adoplive
parent; and

(d) the date of the adoption order.

BL.il} Euhjmtuﬂn:pmﬁ:dmnnfmismﬁmwmmmuypusqme
the determination of an application for the adoption of a child and make an
adoption placement order giving the custody of the child to the applicant
fmupﬂmnm&mmmwmﬂmnwmymmh
such terms including provision for the mainlenance, education and
supervision of the child as it thinks fi,

{2) When making an adoption placement order under this section
the court shall impose conditions to the effiect that the child shall:

{a) beunder the supervision of a welfare officer: and

(b) not be taken out of Zanzibar without the permission of
the court,

(3) The consent and the powers todispense with consent shall be the
same for an adoption placement order as for an adoption order.
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(4) An adoption placement order shall not be considered to be an

adoption order under this Part.
vz 82.(1) Anadoptive parent shall inform an adopted child of the fact that
hmplllm he is adopted.
ahild

(2) The child shall have a right to information about his biological
parents unless this is contrary to his best interests, as determined by such
child’s adoptive parents,

Application 83. Inan application for adoption of a child by an applicant who is a
by non- cﬁimut‘iwﬂﬂmdkepuhli:aﬂamiahndmmmidﬂiﬁnﬁmibu
?a;dh of or where there is a joint application and one applicant is not a resident of
i ?ﬂﬁh.hmdnumﬂirimﬁmﬂmhmﬁchtilﬁ:mﬁmu
recognised authority where the applicant resides and from the authorities in
Zanzibar regarding the best interests of the child concemed warranting
Mﬂnﬁnﬂiunnfﬂrmpﬂnﬂiﬂnmﬂﬂmﬂuﬂwhm adoption order, or if

the count considers it 1o be appropriate, an adoption placement order

Children ﬂﬂnadﬂpﬁ.MWdﬂ'nrm!dnpﬁnplﬂlJﬂlWI order may be made for
previeusly g child who has already been adopted and the adoptive parent named under
wlopted.  the first adoption shall, if alive, be considered as the parent or guandian of the

child fmiluptmeofﬂumﬂdnp&m
Fﬂﬁ[ﬂ" 85.(1) When an adoption order is made:
I
gl () - the rights, dutics, obligations and liabilities inchuding those
rights, under customary tradition of the parents of the child or of

any other person connected with the child shall cease: and

(b) the adoptive parent of the child shall assume the parenta)
rights, duties, obligations and liabilities in respect of the child
with regard to custody, maintenance and education as if the
child was bom to the adoptive parent in a lawful wedlock
lndhadmlheendutﬂldofanjrulhupﬂm.

(2) Wherean adnpﬁm-utdn-ismﬁ:juiuly to a hushand and wife,
mmummummﬁlimmwu:mmm
ter them as parents, as if bom natrally by them as hushand and wife.
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(3) Anadoption order:

{a) mnfmthm.mmnufﬂradupﬂv:pumt.wmhm}w
sumame as may be decided upon by the adoptive parent,
on the adopled child, except when otherwise provided in
the onder;

(b) shall not permit any marriage or sexual intercourse between
the child and any other person which would have been
prohiibited had the child not been adopted: and

(e} does mﬂh-tmyrighsmpmwnquuimd by the child
before the adoption.

Develuation B6.(1) Where an adopiive parent dies intestaie, his property shall
of property devolve in all respects as if the adoped child is the restural child of the adoptive

intestacy,  Parent

(2) meniﬁnctufdm.hlnldnpmddﬂdshaﬂ be not entiiled to
inheril from hinhiﬂlosi:-lpuwﬂminltmt:}:
Tostamentary g, In a testamentary disposition of real or personal property, whether
Isposition. or not i writing, made afier the date ofan adoption order:
ia) utymfﬂﬁm:whﬂl!mﬂpmorin‘qdindiﬂllu&liﬁdun}m
adoptive parent shall, unless the contrary intention appears,
bcmmm:n,urirﬂ.ﬂing.amfnmmutﬂnptdchikt

(b) where a testament made by the adoptive parent prior 1o the
adoption order no provision fior the adopted child, the adopted
child may apply 1o the court to vary the testament to provide
for him from the estate of the adoptive parent:

ic) wufummld:iuufﬂmdnpedclﬂd‘sh&nhgicﬂm
inawiﬂdullnmhcmmmuimludirgammh
adﬂpt@dd’ﬂﬂuﬂm&#mryinlnﬁmmw

{d) any reference toa person nelated io the adoplive parent shall,
unless the contrary intention appears, be construed as 4
reference to the person as if he was the relative of the child
who is adopied.
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88.(1) Where at the time of the distribution of an estate the distributor or

the entitled adopied child shall have a right to trace the property except
against a purchaser in good faith provided that the property shall not be
disposed of or transferred 1o any other person until the matter is resolved,

(2) The previous adoption order of a child that has been adopted fora
second time shall be disregarded for the purpose of devolution of property
on the death of the previous adoptive parent,

89.(1) An adopted child shall be subject to customary tradition as ifhe
wusthcrmwnichilduﬂhudupﬁucprmunly if:

ta)  the adoptive parent; and
ib) the child's parent or guardian,
are subject to customary tradition.

(2) Where there is a joint adoption by husband and wife, references
to the adoptive parent in this section shall be taken as a reference 1o the
husband and wifie.

90.(1) The Registrar responsible for registration of documents in the
office of the Registrar-General shall keep and maintain at his office a Register
of Adopted Children, in the prescribed manner, in which shall be recorded
particulars of adoption orders or adoption placement orders issued by the
court.

(2) Every adopt ion order or adoption placement order issued by a
court shall be served to the Registrar responsible for registration of documents
by the Registrar of the High Court within thirty days of the making of the
order.

(3) The Registrar responsible for registration of documents shall
keep other records that are related to entries in the Register of Births on
adoption together with entries in the Register of Adopted Children,

(4) These records shall not be available o any person except:
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(@) under acourt order; or

(b) 1o the adopied child, with the written permission of such
child’s adoptive parents.

Amendiment 9101} The court which made an adoption order under this Act iy,
of ordery mh:pplicﬂimufﬂradupﬁwmmadapul&ilimrdﬂrmdn
and by the correction of any error in the particulars, and where an adoption
::::::::T order is so amended, the court shall direct the amendment 1o be

communicated in the preseribed manner 1o the Registrar responsible for

registration of documents.

(2) The power of the court under subsection ( | ) of this section shall
include the power to amend the order:

{a) by the insertion of the country of the adopted child's binh:

or

(b) where it does not specily a precise date as the date of the
adopted child’s birth, by the insertion of the date which
appears to the count to be the date or probable date of his
birth and the provisions of s bsection (1) of this section

shall have effect sccordingly,

(3) Where an appeal against an adoption order is allowed, the
court which made the order shall give directions to the Registrar responsible
hmﬂmmmﬂwmﬂwmhhﬂm
of Birth and Register of Adopted Children which was made in pursuance of
that order.

Prohibition 2241) A person shall not give any payment or reward in respect of an

:{d":fm adoption order except with the approval of the court,

(2) A person shall noi receive any payment or reward in respoct of
any arrangement that may or may not lead to an adoption order, except
under the Court order,

adopiion,

(3) Any person who contravenes this section commits an offence
mdslmilbclilbl:mmwictimmaﬁmnmrxmading five million shillings
or imprisonment for a term not exceeding iwo years or to both,
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(4) This section does not apply to:

{a) compensation for:-
() reasonable medical expenses incurred in conneclion
with pregnancy, birth of the child and follow-up
ireatment;

(i) medical attention required by the child to be adopied
prior to the conclusion of the adoption:

(iil) reasonable expenses incurred for counselling; or
(v} any other prescribed expenses;

{b} alegal representative, psychologist or other professional
person receiving fees and expenses for services provided
in connection with an adoption;

{¢) anorgan of the State: or
{d) any other prescribed persons.

Motice to be 93.(1) An adoptive parent shall notify the Director of Social Welfare in
given lo writing whena child adopted by him is 10 be taken out of Zanzibar permancitly
m; <hild " after an adoption order has been made by the court,
(2} The notice refirmed 1o in subsection (1) of this section shall be
communicated 1o the Director within thirty days before the departure of the
adoptive parent and adopted child from Zanzibar.

(3) Any person who contravenes the provisions of subsection( 1) of
this section commits an offence and shall be liable on conviction toa fine of
ot I:ssdmtmmmjmsﬁ]lhpa:drxnﬂmﬁm five million shillings or 1o
imprisonment for a term of not less than two years and not exceeding five
years or 1o both such a fine and imprisonment.



Prahibition of N . M X
peeictsns 94. Not foreigner shall adopt a child in Zanzibar,

foreigners.
Regulations 95.(1) The Minister shall make regulations prescribing procedures for
for adoption. 4o ntion proceedings.

{2) For the purpose of subsection (1) of this section the regulations
shall prescribe:

(a) the admission of documentary evidence relating 1o the
consent required for the order;

{b) the requirements which have to be complicd with by a
welfare officer in representing the interests of the child.

(c) the requirements which have to be complied with by o
welliare officer in preparing a social investigation report to
assist the court to determine whether the adoption order is
in the best interest of the child or not: and

{d) any other matier as the Minister may determine.

Achevimens 96. Any person who publishes, in any manner any advertisement which
prohibited.  contains information indicating that:
{a) the parent or guardian of a child desires to cause the child
to be adopted;

{b) a person desires to adopt a child; or

(c) a person who is willing to make arrangements for the
adoption of achild,

commits an offence and shall be liable on conviction to a fine not less than
one million shillings and not exceeding three million shillings or imprisonment
for a term not less than six months and not exceeding five years or to both
such a fine and imprisonment.
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Child

PART IX
SPECIAL PROTECTION MEASURES
IN RESPECT OF CHILDREN

97. For the avoidance of doubt, no person or corporate body shall
employ or engage a child in any activity that may be harmful to such child's
health, education, mental, physical or moral developmeni.

Child's right 98.(1) A child shall have the right to work, subject 1o the need to

o work.

Prohibition
of
explotative
Inksour.

promote and safeguard his best interests.

(2) For the purposes of subsection (1) of this section, the minimum
age for employment or engagement in work of a child <hall be |5 wears and
above,

(3) Achild of 15 years of age and above may only do light work,

{4) Forthe purposes of subsection (3) of this section, “light work ™
1s work which is not likely to be harmful 1o the health or development of the
child and does not prevent or affect the child's attendance at school,
pﬂnkipﬂimhvmﬁmm]wmnruﬂningwmﬁmmlhmmﬂy
of the child to benefit from school work.

99.(1) No person shall employ or engage a child in any kind of
exploitative labour.

(2) Without prejudice 10 the provisions of this section, every employer
shall ensure that every child lawfully employed is protecied apainst any
discrimination or acts which may have a negative effect on him taking into
consideration his age and evolving capacities.

(3) Aperson shall not employ a child in the employmeat:

(a) that is inappropriate for a child of that age:

(b) that places at risk the child’s well-being, education, physical
or mental health, or spiritual, moral or social deveiopment.

{4) Labour is exploitative if:
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{a)
(b)
i)

(d)

it deprives the child of his health or development;
it exceeds six hours a day;

itishupplqriuemuw:hiu‘sngewmgmnkwlnmm

or

it requires a child to work after eight o° clock at night and
before six o' clock in the moming,

Frohibition 100.41) Tt shall be unlawful toemploy or engage a child in any hazardous

of woork
hazardous :

work.

(2) Work shall be construed as or considered to be hazardous il
poses a danger to the health, safety or morals of a person,

(3) Notwithstanding to subsection (2 Jofthis section, hazardous
work shall inchade:

fa)
(b}
i)

id)
(5]

mining and quarrying;
porierage of heavy loads:

work in manufacturing industries where chemicals are
produced or used;

work in places where machines are used; and

any other hazardous work as shall be declared by the
Minister

(4) Notwithstanding the provisions of subsection (3) ofthis section,
any written law regulating the provisions ol training may permit a child:

(a)
(k)

on board a training ship as part of the child’s training;

ina factory or a mine if that work is part of the child's
training; or
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(e} inany other worksites on conditions that the health,
mfﬂymndmmlsufu:dﬁldmfully protected and that
the child has received or is receiving adequate specific
instruction or training in the relevant work or activity.

(5) The Minister shall make regulations:

{a) 1o prohibit or place conditions on the employment and
training of children;

(b) to determine the forms of work referred 1o in subsection
(2} of this section and 1o make provision for the regular
revision and updating of the list of hazardous forms of
work,

Rightio 101, A child who is permitied 1o do work under this Part, has the
YEEMrYtion dghliuhcpﬂidrnnumrtinntqualloﬂﬁvajmnfuwmmtdm.

Prohibition of 102.(1) Any person who procures, demands or imposes forced labour
forced labour. in relation 1o a child commiits an offence.

{2) Futmp:mumﬁsm"mmmfmmw
labour or any other work exacted from a person under the threat of a penalty
but shall not include work that forms part of national civic obligations or
nﬂmxcmnmalmicespﬂ'ﬁ:wmdbyutnmbersuhmmmﬂtyin the
direct interest of that community.

(3) Any person who contravenes the provisicns of subsection (1)
of this section, commits an offence and shall be liable on conviction 1o a fine
of not exceeding ten million shillings or to imprisonment for a term not
exceeding three years or to both such a fine and imprisonment.

Application. - 103.(1) For the avoidance of doubt, this Part shall apply to employment
inﬂrﬂmmludhﬁmulmﬁrmddﬂlb:mﬁinmﬁmﬂmnimyxﬁm
6. 7 and 8 of the Employment Act, No. 11 of 2005.



Regisiration
ol child in

imdertiakings.

Enforcernen

(2} Subject to subsection (1) of this section, a labour officer may, at
any reasonable time, enter into any premises and carry out such inspection
which he or she may consider necessary in order to satisfy himself self that
the provisions of this Part and sections 6. 7 and 8 of the Employment Act,
No. 11 of 2005, are complied with,

{3) For purposes of this section, the term “premises” includes a
building, establishment, office, grounds, estate. site. vessel, vehicle and
aircrafi,

104.(1) An employer in any industrial undertaking shall keep a regisier
of children emploved or engaged by him and the dates of their births, if
known, or probable dates of hirth ifthe date of birth are not known,

(2) Anindustrial undertaking is an undertaking other than one in
commerce or agriculture and includes:

(a) mines, quarries and other works for extracting minerals
from the earth;

(b) undertakings in which srticles are manufactured, altered,
cleaned, repaired, omamented, finished, adopted for sale,
broken up or demolished, or in which materials are
transformed, including undertakings the manufacturing of
ship or in the generation, transformation or transmission of
electricity or motive power of any kind: and

(¢) undernakings engaged in the transport of passengers and
goods by road or rail including the handling of goods at
docks, quays, wharves, warehouses and aimorts.

105.(1) Alabour officer may carry out any inquiry he considers to be
necessary in order to satisfy himselfl self that the provisions of this Par and
sections 6, 7 and 8 of the Emplovment Act, No., 1] of 2005, with respect
to labour by children are being strictly observed.

{2) For purposes of this section a labour off heer may interrogate
any person as may be necessary,
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training.

Offences
relaling lo
Beonsed

premises and
ihie sale of
Farmful
substances 1o
chilldren

(3) “h:nlﬁ:nﬁmhmmﬂyﬂhi‘mdﬂwﬂnmm
of this Part or sections 6, 7 and & of the Employment Act, No. 11 of 2008
are not being complied with, he shall serve a non-compliance order to the
management of the place where a child is employed and report the matter to
a welfare officer and 10 an officer in charge of a police station who shall
investigate and mmwmmmmuww

106.(1) Elslullheannﬂ‘mnel‘wanypcrmn:

(@) toemploy or engage a child contrary to the provisions of
this Part or sections 6, 7 and § of the Employment Act;
Nao. 11 of 2005 or

{b) to procure a child for employment or work contrary 1o
provisions of this Part or sections 6, 7 and 8 of the
Employment Act, No. 11 of 2005,

(2) Inany proceedings undert his section, if the age of the child is
in issue, the burden of proving that it was reasonable to believe, after
investigation, that the child was not under age for the purposes of this section,
shall lie to the person employing or procuring the child for employment or
work.

3) Mymﬂmmﬂmﬂwmﬁmnfﬂd:mﬁm:]j
ofthis minnmnmﬁlsmnﬁmudﬂlheliﬂﬂcmmnviqiuﬂmﬁ fine
of not less than ﬁmhmdmdﬂnmﬂshﬂlilmm:lmmmw:mmﬂlinn
shillings or to imprisonment for a term not less than twelve months and not
exceeding two years or to both such a fine and imprisonment.

107. Where in the best interest of the child, a child of 16 years mary be
a trainee for the vocational training in accordance with provisions of the
Vocational Training Act, No. § of 2006,

108.(1) No person who is the OWTET or occupier or who runs or is in

charge of a discotheque, bar or night club, shall allow a child 1o enter into
such discotheque, bar or night club.
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Hecreation
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(2) No person shall sell cigarettes, alcohol, any spirit, prohibited
drugs or any intoxicating substance (o a child,

(3) A person who contravenes the provisions of this Section commits
an offence and shall on conviction be liable to a fine not less than five hundred
thousand and not exceeding two million shillings or 1o imprisonment for a
term not exceeding twelve months orto both such a fine and imprisonment.

Iﬂ?.tl)Apusmpmﬁdimmﬂhcmmmchiﬁtmmmmmim
or inany enclosure, or hosting any performance or event, shall comply with
subsection (3) of this section if:

(a) ﬂnmqinriynfﬂumphmmdhgdwm‘mﬁmomm
performance or event are children: and

{(b) the number of people, including children, who attend the
recreation centres, performance or event is expected to
exceed 50,

(2) The Minister may designate facilities providing for recreation
centres to children o comply with subsection (1) of this seclion,

notwithstanding the provisions of paragraph (b) of that subsection.

(3) A person providing recreation centres to children or hosting a
pufmmmmﬂmhmmmitﬁinmummﬁs
section or the person responsible for premise mentioned in subsection (2) of
this section shall:

(a) determine the number of people, including children, who
can safely be accommodated on the premises or in the
enclosure and each part of the premises or enclosure:

(b) station a sufficient number of adult attendants 1o prevent
more people, including children, being admitted 1o the
premises or enclosure, or any part of the premises or
enclosure, than the number of people determined in lerms

of paragraph (a);
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Prohisbition
of sexual

(€) control the movement of people admitted to the
premises or enclosure, or any part of the premises or
enclosure, while entering or leaving the premises or
enclosure or that part of the premises or enclosure: and

{d) 1ake all reasonable precautions for the safety of the
children and other people attending the recreation centres,

(4) Noaleohol or tobaceo products shall be sold, served or made
available to children under 18 years at recreation centers and places of’
entertainment,

(5) Apuwnamhaﬁmdbynkxdm-mmhyin whose
the premises or enclosure is situated where entertainment or recreation
described in subsection (1 )or (2) isor is to be provided, or on reasonable
suspicion that such recreation centres is or is to be provided, may enter
such premises or enclosure inm‘dwmimpmuwmmbu:ulimsmmﬂ
(4) ol this seetion are complied with.

(6) A person who contravene subsections (3) or (4) of this section
mnmﬁmmnﬂ’mandslullheﬁnﬁcmmwicﬁmmﬂﬁmmwng
one million shillings or to imprisonment for & term not exceeding one year
or to both such a fine and imprisonment.

110.(1) Achild shall not be engaged in any work or trade that exposes

exploiation  the child 1o activities of'a sexual nature, whether for remuneration or not.

(2) For avoidance of doubt, it shall be an offence for any person
W,
() engage, influence, encourage child b join in sexual
activities with any person;

{(b) use or engage in sexual practices or any other sexual
business; or

(¢) wuse children in pomographic performances or for
pupumnfwmtl.rgpannmﬁcmminlnrwm,
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{3) Forthe avoidance of doubd, it shall be an offence:-

ia) mpu&amﬁrmmm.:nmhmu@ﬂmirﬂ:m
or any other communications technology, child

pormography; or

(b) 1o produce, distribute, disseminate, inchuding through the
intemet, import, export, advertise or sell child pomograpiy.

{4) Tt shall be an offence 1o attempt, be complicit in or participate in
any of the offences in subsections {2) and (3)ofthis section.

(3) Any person who contravenes the provisions of this section
commits an offence and shall on conviction be liable to a fine not less than
five million and not exceeding fifieen million shillings or o imprisonment fora
term not less than five years and not excoeding ten years or to both such a
fine and imprisonment,

PART X
CONSENTTO MEDICAL INTERVENTION
ANDHIV-TESTING

1.1 Despite any law to the contrary:

(a) achild may consent to medical intervention in respect of
(1) the child is 16 vears of age or more; and

(ii) the child is of sufTicient maturity and has the mental
capacity 1o understand the benefits, risks and effiects
of the treatment, as determined by a medical
plEu.n.l:lm!

(b) a child may consent to the performance of a surgical
operation on him ift

(i) the child is 16 vears of age or more:;
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(ii) thechild is of sufficient maturity and has the mental
mhyhmﬂ&uhuﬁh,rﬁksnnd:ﬂ’m
of the surgical operation, as determined by a medical

(iii) the child is duly assisted by his parent or guardian.

(2) Achild who is competent to consent to medical intervention in
mﬂﬁhhmdfﬁfh%ﬂmﬂm{l}ufﬂﬁmﬁmisﬂmpﬁl
to consent to medical intervention in respect of his child. and a child who is
vampetent 1o consent (o a surgical operation on himself self with the assistance
of a parent or guardian in terms of subsection (1) of this section is also
competent to consent with such assistance to a surgical operation on his
child.

(3) The parent or guardian of a child may consent to the medical
intervention and surgical operation inrespect of the child if such child:

(a) has not attained the age of 16 years; or

{b) isolder than the age referred to in paragraph (a) but is of
inmﬁi:iuumliwuﬂismubhhmﬁmmdnbmwﬁm,
risks and effects of the treatment.

{4) The medical superintendent of a hospital or the person in charge
ol'the hospital in the absence of the medical superintendent may consent toa
medical intervention or a surgical operation in respect of the child ift

(a) the intervention or operation is necessary o preserve the
life of the child or to save the child from serious or lasting
physical harm or disability; and

(b} the need for the intervention or operation is so urpent that
it should not be deferred for the purpose of obtaining
consent that would otherwise have been required.

(5) The Minister may, upon the request of any interested person 1o

the welfare of a child, consent to the medical intervention or surgical operation
in respect ofthe child if the parent or guardian of the child:
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HIY
festing.

() unreasonably refuses to give consent or 1o assist the child
in giving consent;

(b} is incapable of giving consent or of assisting the child in
giving consent;

() can not be found: or

{d) isdeceased.

(6) The Minister may, upon the request of any interested person 1o
the welfare of a child, consent 1o the medical imervention or surgical operation
inmpaunfﬂtchildjfmmildmmmﬂymﬁlmmgiwmm.

{7) A Children's Coun may, following failure to obtain consent as
contemplated in this section and upon the request of any person with an
MmﬂnwhﬂfadﬁucmmﬂwmudimiMMmmm
of or a surgical operation on the child in all instances where a person who
may give consent in terms of this section refuses or is unable o give such
consent.

(8) A parent or guardian of a child may not refise to assist the child
in terms of subsection (1) (b) (iii) of this section or withhold consent in terms
of subsection (3) of this section by reason only of religious or other beliefs,
uﬂmmumnwmmﬁmmﬂuwhlhthmmmmw
accepted in respect of the medical intervention or surgical operation
concerned,

12.(1) Achild may not be tested for HIV except when:

(@) itisin the best interests of the child and consent has been
given in terms of subsection (2) of this section;

(b} the test is necessary in order to establish whether-

(i) ah:ilhwntunuyhavcmlmctndﬂrbemmq:md
to HIV due to contact in the course of a medical
procedure with any substance from the child's body
that may transmit HIV; or
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() any other person may have contracted or been
exposed to HIV due to contact with any substance
firom the childs body that mey transmit HIV, provided
the test has been authorised by a Court; or

(1ii) achild or any person mentioned under paragraphs (i)
ﬂiﬂ{ii}ofﬂm:ﬁmll]‘h]ﬂfﬂihmﬁmmyhmu
virus of HIV due to contact with any substance from
the child’s body that may transmit HIV.

(c) thechild is pregnant.
[Z}Eun:cmforuHT\ﬂtmuna::l:ildmayhtgivmby:
(a) the child, ifthe child is:
(1) 16 years of age or more: or

(i)  under the age of 16 vears but have suflicient maturity
and mental capacity to understand the benefits, nsks
and social effects of such a test:

{(b) the parent or guardian, if the child is under the age of 16
years and is not of sufficient maturity to understand the
benefits, risks and effects of such a est:

(c) the Minister responsible for children, if the child is under
the age of 16 years and is not of sufficient maturity lo
understand the benefits, risks and effects of such a lest,

(d) the superintendent or person in charge of a hospital or
the Regional Director of a Clinic, ift

(i) the child is under the age of 16 years and is not of
sufficient maturity to understand the benefits, risks
and implications of such a test:

(1) the child does not have a parent, puardian or care-
giver, or
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(e} a Children's Cour, if:

() consent in terms of paragraph (a), (b), (c) or (d) is
unreasonably withheld; or

{ii) the child or the parent, guardian or care-giver of the
child is incapable of giving consent.

Counselli - S o
hmq: 113.(1) A child may be tested for Hl‘u'nni}rnﬁerpmperwmll:rgu

after . Provided by an appropriate trained person to:

lesting.
(a) ﬂtdﬁﬂ.mhni:pumdnim&mmllimismﬁnd
that the child's age and maturity will preclude the child
from deriving any benefit from such counselling; and

(b} the child’s parent or guardian, if the parent or guardian has
knowledge of the test.

(2) Mﬂwﬂﬁmmhmﬁﬂh&mmﬂ:mm
person lo:

(a)  the child, ifthe child is of sufficient maturity to understand
the implications of the result; and

(b} the child's parent or guardian, if the parent or guardian has
knowledge of the test.

Informtion 114.(1) No person shall disclose the fact that a child is HIV-positive
Vit op - Wilhout consent givenin ferms of subsection (2) of this section, except:

14
::‘M G {a)  within the scope of that person’s powers and duties in terms
confidential. of this Act or any other law;

(b) when necessary for the purpose of carrying out the
provisions of this Act;

(¢} forthe purpose of legal proceedings; or
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(d) interms of an order of a court,

(2) Consent 1o disclose the fact that a child is HIV-positive may
be given by

{a) the child concerned, if the child is:
iy 16 Yyears of age or more; or

(i) ml:hthm:uﬂﬁyﬂamn‘dianfwﬁ:imlmm}
to understand the benefits, risks and social effects of
such diselosure;

(b) the parent or guardian, if the child is under theageof 16
years and is not of sufficient maturity to undersiand the
benefits, risks and social effects of such adisclosure;

(e} the medical superintendent or person in charge of a
hospital, if:

() the child is under the age of 16 years and is not of
sufficient maturity o understand the benefits, risks
mdmialeﬁ'ect&ufmhadimhsmt;md

(i) the child does not have a parent or guardian; or
(d) aChildren's Court, ift

(i) consent in terms of paragraph (a), (b}, or {c)is
unreasonably withheld and disclosure is in the best

(i) the child or the parent or guardian of the child is
incapable of giving consent.

{3} A person who contravene the provisions of subsection {1 ) of
this section commits an offence and shall be lisble on conviction to a fine not
urmhnprismmmlfcrnpcﬁadmmﬁmﬁxmmunmimlemeﬁing
two ycars or to both such fine and imprisonment.



PART X1
AFPROVED SCHOOLS

Approved 115.(1) The Minister may establish a school 1o be an Approved School
Schools.  for the purposes of this Act which may be used to accommodate children

(2) The Minister may by notice in the Gazette appoint a PeTson or
persons lo be the Officer Responsible of an Approved School.

(3) An Approved School or part of an Approved School may be
specifically approved for the purpose of restricting the liberty of children
under an order of the court and in accordance with the provisions of Part 5
of this Act, in which case such children shall be kept separate from children
contemplated in subsection ( 1 ) of this section.

Establishrment IIG.{I}'I}m'niahn'chycslﬂbliahndaﬂwrdmbtknmmuﬂom'dﬂf
of the Board Wﬁmmn&h#ﬂlhmwmdufﬂmﬁﬂhuﬁlgmmwmm the

of Visitors, Minister:

(ap
(b)

<)
(d)
(e)
(0
(g)

Chairman;

Member of the House of Representatives in the respective
area in consultation with the Speaker of the House of
Representatives;

Welfare Officer;

Ward Councillor where the Approved School is located:
Officer from health sector: and

three other members who have experience in the
implementation of the Laws of the children.

{2) The members of the Board shall hold office for the period of
three years and may be re appointed for another term of three years only.



(3) The Board in consultation with the Minister shall appoint a
Secretary to the Board.

FI-_u::innr 117.(1) The Board shall have the following functions:
L

Board. (a) visit an Approved School from time to time, whether
announced or unannounced;

(b) call for all books, papers and records relating 1o the
management and discipline of the school;

(c) irlmhwmnhmul’ﬂtslaﬂ'aﬂpuﬁhumnrmsim
oron licence, including offering them an interview in privase;

{d) inspect the pupils’ accommodation, living and sanitary
armangements, and arrangements to respect the pupils’
privacy and inspect and test the quality and quantity of the
pupils” food;

{(e) inguire into the behaviour management of pupils and any
sanctions applied;

() ascertain sufficient facilities are provided for health care,
education, training, welfare and recreation ofthe pupils;

(1] imu:iptemyummhiumﬂ:hyan}-pqﬂwnmmuf

the staff;

(h) ensure that the Rules applying to an Approved School are
appropriately complied with; and

(i) exercise such other powers as may be prescribed by the
Law,

(2) The Board may, where it considers it necessary or desirable, 1o
make any recommendation in relation to the management of an Approved

School 1o the Minister,
Order 118.(1) An order in terms of this Act to the effect that a child be
ieched B accommeodated in an Approved School shall specify:

the school,
(a) the school that the child is to be sent io; and
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(b) the person wha is to be responsible for conveying such
child 1o the school.

(2) Every order shall contain such information as is, in the apinion
of the court, material 10 be known by the Officer Responsible of the school.

(3) Acenified copy of every order shall be delivered to the person
responsible for conveying the child to the school who shall deliver the same
to the Officer Responsible,

(4) An Approved School order shall be sufficient authority for the
admission of the child fora period not exceeding three years or until the age
of 18, whichever is carlier.

(5) Upon application by the child, the Officer Responsible of an
Approved School or the responsible welfare officer, the court may discharge
the order i’ it is satisfied that such a discharge is in the interests of the child

19, The implementation of an Approved School order may be
suspended until completion of arrangements for the reception of the child
interan Approved School or on account of his ill-health or for other sufficient
reason, and in that case the Court may commit the child to another place or
may order the child 1o be committed to the care of a competent and proper
person who is willing 1o undertake custody of the child, or may release the
child on bail.

120.(1) Ifa child committed 1o an Approved School is of such unruly
or incomigible nature and the Officer Responsible believes that it is undesirable
for that child to remain at the school, the Officer Responsible may, with the
approval of the Board, bring the child before the Children's Court.

(2) Where a child is brought before the court under subsection (1)
of this section, the Count may make any other order under this Act it considers
necessary in the best interests of the child,

121. The Officer Responsible of an Approved School may, with the
approval of the Board:
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(a) toapply 1o the court for an order of discharge of any child
whose detention has exceeded six months:

(b) toarrange for that child to be transferred from one recognised
Approved School to another, provided that the approval of
the Officer Responsible of such other school has been
obtained.

Power 1o 122.(1) The Minister may make rules for the proper implementation of
make rules. the purposes and provisions of this Part without prejudice to the generality
of the foregoing, for providing for the following purposes:-

(a)

(b)

{c)

(d)

ie)

()

the management, control, discipline and interior economy
of Approved Schools and remand homes:

the registration of children committed 1o Approved
Schools;

visits of parents, guardians or relatives of children in
Approved Schools;

the prohibition of all forms of corporal punishment and
other cruel or degrading punishments;

procedures for the lodging of complaints by children in
an Approved School; and

the education, training and rehabilitation of children.

(2) Rules made under this section may apply 10 all Approved
Schools and remand homes or to any particular Approved School and

remand home,

(3) Rules made under this section shall make special provision in
relation to the restriction of liberty of a child in an Approved School 10
ensure that he is treated with humanity and respect for his inherent dignity.



PART XII
RESIDENTIAL ESTABLISHMENTS AND

DAY CARE CENTRES
*IFFfﬂ"l 123.(1) Forthe purposes of this section, a residential establishment for
o - . A
kb children includes:-
cilablishrmens.

{a) achildren's home;

(b) anApproved School;
(¢) any otherestablishment designated as such by the Minister.

(2) The Govemnment may establish a residential establishment for
children in such areas as the Minister may determine.

(3) Any person, whether for business or otherwise, may establish
and operate a residential establishment for children subject to the approval
of the Minister.

{4) The Minister shall approve an application of establishment under
subsection (3) of this section:-

(a) prescribe the form and procedures relating to approval of
an establishment; and

(b} cause the establishment to be inspected by a Welfare
officer.

(5) Where the Minister is satisfied that the establishment will be
appropriately managed and there is sufficient stafl’ in order 1w promole
children's well-being, happiness and full development particularly as regards
their education and health, the Minister shall fumish the establishment with a
license to operate and publish a notice of its approval in the Gazetie.

(6) Any residential establishment for children which is:

{a} notrun by the Government; and
(b) inexistence before the commencement of this Act,
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shall apply to the Minister for approval under subsection (3) of this section
within a period of six months from the commencement of this Act.

Monitoring 124.(1) The Minister shall:
of

residention (a) secure the effective administration of any residential
ke establishment for children that has been established by
the Government under section 123(2) of this Act, and

(b) monitor the administration of any residential establishment
approved under section 123(3) of this Act,

with due regard to the duty of such establishments to promote the children’s
well-being, integration with their peers and the community and their full
development, particularly as regards their education and health.

(2) The Minister may delegate to any person within the public

service, powers to discharge the duty referred 1o under subsection (1) of
this section,
m* 125.(1) For the purposc of promoting the well-being and development
" of children in residential establishments, particularty as regards their education
and health, every residential establishment approved under section 123(3)
Dflhhﬁﬂdhﬂmhﬁdinmurﬁmnfﬂnhmmmrwmﬂepﬂmm
to oversee the management of the establishment.

{2) The committee shall:

(a) visit the establishment from time to time, including
urarmounced;

(b) examine books, papers and all records relating to
management and discipline of the establishment;

{c} conduct interview to the starfT’ and children, including
private interview;

{(d) inspectand tesi:



(i) the quality and quantity of the food:
(i) the children’s living conditions: and
(i) - arrangements to respect the children's privacy;

(€) inquire into the maintenance of discipline and behaviour-
management, having regard to the prohibition on corporal
punishment and other humiliating forms of punishment:

(f)  ascertain provision for the education, training, welfare,
recreation and health of the children;

(@) investigate any complaint made by any child or staif: and
(h} exercise such other powers as may be preseribed,

(3) Where a member of the Committee has any concem about the
running of the establishment, he shall:-

(a) where reasonable, first inform the Officer Responsible or
appropriate staff of this concern, and

(b) if'this does not resolve the matter, inform the Minister.

Inspection 126. The Minister shall direct inspection of an approved residential
:’:ﬂkmm establishment to be carried out by a welfare officer al any time 1o ensure that
establihmerss, SUch establishment is being maintained at the required standards,

Admiision of 127.(1) Acchild may be admitied 1o an approved residential establishment:

childien 1o
ol (a) pending the determination by a court of such child's care

and protection;

{(b) on the recommendation of a welfare officer who has
determined that the approved residential establishment is
the most suitable place for the child: or

() with the approval of a welfare officer, if the child is an
orphan and family or foster care is not available.
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(2) Where an approved residential establishment fails to maintain
memﬁmdmmﬁcmtnmmy&tmﬁladﬂrﬂw
by the Minister and altemative arrangements shall be made for the children
in the approved residential establishment.

(3) hishall be the responsibility of the staff of an approved residential
establishment, the welfare officer and any other person responsible for
maintenance of a child, to assist such child 1o become reunited with his
parents, guardians or relatives,

(4) After a child has been returned 1o his family home, the Officer
Responsible of the residential establishment and the welfare officer shall
keep in regular contact with the child and his family to ensure that the best
interest of the child is maintained.

{5) Wherea child is unable to return o his parents or foster parents,
hchildslmllheumumgndln:lamimdhy the Officer Responsible of the
residential establishment and the welfare officer 1o become independent and
self-reliant.

Cancellation 128.(1) Where the Minister has reasonable grounds for believing that

of the licence e |icensee of an approved residential establishment for children has:
for approved

oreruiy (@) failed to comply with any regulations, rules or dircctives
governing the establishment or any requirements for its
approval, and

(b) such failure has adversely affected, or risks adversely
affecting. the welfare of any child in the establishment,

he shall cancel or suspend the licence.

(2) Where a licence to operate esatablished has been cancelled or
suspended by the Minister, alternative arrangements shall be made for the
children in the establishment.

(3) Before cancelling a license, the Minister shall:



{n) inform the licensee in writing of the reasons for cancelling
or suspending the license, aind

(b) give the licensee the oppartunity to be heard or o make
representations,

{4) The Minister may, by notice in Wriling, require the licensee to
remedy defects in the ninning of the establishment.

(3) Ifthe licensee fails to comply with the requirements of a notice
undler subsection (4) of this section, the Minister may cancel the said licence.

Application 129.(1) No day care centre may operate without a permit from the
to operate  Minister,

day care

e (2) An application for a permit under subsection (1) of this section

shall be submitted to the Minister in the prescribed manner and shall be
asccompanied by such fee as may be prescribed.

(3) Upon receipt of an application the Minister shall cause an
inspection of the premises to be made by o welfare officer, and may gramt the
permit if satisfied thar:

(a) the premises are suitable for the specified number of
childnen;

(b) the applicant has sufficient resources to maintain the
premises and provide such facilities as are required under
the regullations;

(€) the owner and Officer Responsible of the premises are

not the subject of any proceedings before any court or
any other authority;

(d) the programmes provided in the day care centre provide
a proper foundation for:
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(i) ﬂﬂhﬁhdﬁkﬁmhwmhﬁuh&h@muﬂi
well-mannered and responsible citizens, and
(i) preparing the children for basic education.

(4) Where the Minister grants a permission under this section, he
shall issue to the applicant a certificate which shall contain a clear description
of the premises and such other particulars as may be prescribed.

(5) Any day-care centre  which operates without a registration
under this section shall be closed.

(6) Before closure under subsection (5) of this section the Minister
shall issue a fourteen days notice to the management of the day care centre.

Register of 130.( 1 ) The Director of Social Weltare shall kept and supervise specific
"‘3':::* registers in the prescribed form in respect of registered day care centres and
ST registered owners or Officer Responsible of that centres.

(2) Each register shall contain the name of every day care centre
and every owner or Officer Responsible of a day care centre registered
under this Act, together with such other particulars as may be prescribed.

(3) The Director shall, at least once every vear, cause to be
published in the Gazette or in any newspaper published and circulated
throughout Zanzibar, a list of all day care centres whose registration has
been cancelled and those which have been newly registered.

Inspection of  131.(1) The welfare officer shall inspect the premises, books, accounts
day care  gand other records of a day care centre at least once in every six months and
FEmIFES: shall submit areport of the inspection to the Minister,

(2) Where the inspection reveals that the day care centre is not
being managed efficiently in the best interests of the children, the welfare
officer may order the owner or operator to make good any default within a
stipulated time, and may suspend or cancel the permit.

a0



(3) Where the owner or operator fails to resolve the default within
the stipulated time, the permit shall be cancelled.

(4) Subject to subsection (2) of this section, where a permit has
been cancelled, the welfare officer shall immediately send the children and
their relevant documents 1o another day care centre.

Prehibition of 132. A person who has been convicted of an offence against children

e Ao wmymuluﬂ‘mﬂnllml:hcmplluynd ift, or be the Officer Responsible,

esshlishmenss, 0Wnier or staffof any residential establishment, day care centre registered or
approved by the Minister under this Act or be approved as a foster parent.

U":’"““ 133. Any person who:

A

Penalties. {a) operatesa residential establishment for children, day care

centre without a licence or permit issued by the Minister:

(b) continuesto operate an approved residential establishment,
day care centre in contravention of this Part:

{€) uhmmswhhﬂusamlﬁmaﬂimmmymwnﬁm
person conducting an inspection under this Part: or

(d) actsin contravention of any of the provisions of this Pan,

commits an offence and shall be liable on conviction to a fine of not less
than two million shillings but no more than ten million shillingsortoa
term ol imprisonment for a tesm of not exceading one year or 1o both;
and in the case of a continuing offence 1o a further fine of not less than
one hundred thousand shillings for each day on which the offence
continues,

PART X111
MISCELLANEOUS PROVISIONS

Powers of 134, The Minisier may, make regulations prescribing the standard of
::r":mm care in all residential establishments for children, day care centres.
e
Regulations
and by-laws
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Training 13541) The Minister shall establish training centres for child care workers
oo and intending 1o work in approved residential establishments or, day cate centres.
(2) The Minister may, issue such policy directives as may be
necessary for the operation of approved residential homes, institutions and

day-care centres,

Existing 136. Any person who owns or operates a residential establishment or
Operaiors. durmmbdmﬂ:mmmufﬂdsmnm intendls to continue
o operate such residential establishment, day-care centre shall apply to the
Minister for a permit within six months from the commencement of this Act.

Appeals. 137. Any person aggrieved by the decision of the Minister for;

(a) refusal 1o grant or renew a licence or a permit;
(b) the cancellation of a licence or a permit;

(¢) refusal to register a day care centre: or

(d) cancellation of a registration,
may within 30 days afler receiving a notice of the decision from the Minister,
appeal to the Court which have power against such decision,

Regulutions. 138.(1) The Minister, may make regulations prescribing procedures,
requirements and forms relating to:

(a) the care and protection of children as contemplated in
this Act;

{b) the admission, removal and transfer of children from
approved residential establishments;

{c) placement of children in foster care:

(d) adoption;

() child labour;

(f)  approved residential establishments; and
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generally for the promotion and furtherance of the
objects of this Acl.

(2) Inaddition to the powers granted to the Minister in subsection

(1) of this section as well as elsewhere in this Act, the Minister may, in
consultation with any other relevant Miinister, make regulations regarding
any other ancillary or incidental administrative or procedural matter that is
necessary to be prescribed for the proper implementation or administration

of this Act.

Repeals 139.(1) The Adoptions Decree, Cap. 55, the Children and Young

and Persons Deg
savings. hereby

(a)

(b)

e)

(d)

ree, Cap. 58 and the Approved Schools Decree, Cap. 59 are
repealed.

(2) Without prejudice 1o the provisions of subsection (1) of this
section:

anything done or measure taken under the repealed laws
shall be deemed to have done under the provisions of
this Act;

any regulations, procedures or orders made under the
repealed laws which are still in force during the coming
into force of this Act shall remain to be in foree until

repealed or amended by other regulations, procedures
or orders made under this Act:

and which are not disposed off, shal| proceed under
such repealed laws; and

any licence, permit and certificates issued under the
provisions of the repealed laws shall remain to be in
foree until revoked or replaced in accordance with the
provisions of this Act.
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FIRST SCHEDULE
(Made under sections 18(5), 37(1), 39(1), 42(1) and 4701 (1)

Thett

Fraud, extortion, forgery and uttering

Robbery, in the absence of aggravating circumstances or the use of a
fircarm

Malicious injury to property

Common assault where grievous bodily harm has not been inflicted

Perjury

Contempt of court

Blasphemy

Defamation

Trespass

Public Indecency

Bestiality

Any offence under any law relating to the illicit possession of dependence
producing drugs.

Any other statutory offence where the maximum penalty determined

by that statute is imprisonmen t for a period not exceeding one year.

Any conspiracy, incitement or atiempt o commit any offence referred
to in this Schedule,



SECOND SCHEDULE
(Made under sections 37(3), 39(2) (a), 47(1) (1) and 52)

Treason
Sedition
Murder
Manslaughter
Abduction
Kidnapping
Robbery, in the presence of aggravating circumstances or the use
of a fircarm
B. Rape or any offence involving the commission of an unlaw il sexual
act against any person
9, Any offence under any law relating to:
(a) the dealing inor smuggling of ammunition, fircarms, explosives
Or armament;
{(b) the possession of firearms, explosives or armament
10, Any offence relating to the trafficking of any person
Il.  Any other statutory offence where the maximum penalty
determined by that  statuie is imprisonment for a period
exceeding one year,
12, Any conspiracy, incitement or attempt to commit any offence
refemed toin this Schedule.

el B

PASSED in the House of Representatives of Zanzibar on 28% day of

March, 2011, E i

{IBRAHIM MZEE IBRAHIM)]
CLERK OF THE HOUSE OF REPRESENTATIVES
LANZIBAR.
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